
The presentation is an introduction to EU Nature Conservation Law. It is one of 

the main issues on judicial litigation, both at the European and at the national 

level, under the Habitats and the Birds Directives. The main goal here is to 

raise awareness of the key judicial aspects.
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Despite the European legislation being considered one of the best ones in the 

world for nature conservation.
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Naturally, this movement started at the national level and then progressed to 

the European level.

Additionally, over time, the legal protection evolved from protecting species to 

protecting habitats, which means also evolving from protecting from direct 

threats to indirect threats as well.

So, today, this group of legislation, either looking at species or at habitats 

conservation, do so because of their intrinsic value, not because of their use to 

humankind. Nature conservation is actually the only European law field that is 

not anthropocentric in nature, lead by ecology. All other areas have at least 

some relation with human health.
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The shared competence means that the Member States retain their legislative 

power until the EU decides to exercise its legislative power. So, on top of the 

other principles that the UE has to comply with, it also has to comply with the 

subsidiary principle.

The fields of landscape protection and soil protection are highly unregulated at 

the European level, because they are considered to have a more local 

characteristic them the others covered by the European nature conservation 

legislation.

The Birds Directive, for instance, was established by following the procedure 

under article 192 TFEU. The Habitats Directive, though, was adopted before 

the Maastricht Treaty, and, therefore, following a different procedure. Still, they 

are both based at the goal to achieve a high level of protection of the 

environment.

Being based on the minimum harmonization under Article 193 means that the 

European legislation cannot prevent the Member States to provide for higher 

levels of environmental protection.
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The diferente colors in the map are the so-called Natura 2000 sites.

Around the world, there are different models on how nature may be protected. 

The one used in the EU focuses on core sites, the very core part of the 

territory where ecological characteristics are present. Alternatives would be to 

focus on buffer zones (so bigger areas), or on the conjunctions between 

various areas. But back then the political consensus could only be built to 

focus on core areas of protection, so there are only a few protections around 

buffers and conjunctions. For the core sites, there is a strong legal regime! And 

those core sites form the Natura 2000 Network.
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By now, most of the areas, if not all, have been designated. But the first step is 

the the Member States map the areas that fit the European requirements, etc.

So, Under the Birds Directive, the characteristics are tools linked to birds 

protection, so the area is designed as a site if it is important for the protection 

of a bird species in need of protection. So, in the BD the link between species 

protection and site protection is much closer than the one we will see under 

the HD.

The Member State also have to take national measures to make sure that the 

protection will be followed. If the national implementation fails, then the EU law 

could work directly in order to protect the site.

No human actions affecting the integrity of the site are allowed. But, of course, 

justification is possible. Justification cannot, however, refer to economic 

grounds, as also ruled by the Court on Case C-371/98). Spain and Italy had to 

adjust their national regime to obey to that.

Those discussions happened within the framework of the HD.
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The procedure for protection is very similar to the one under the BD.

Together, the areas under protection of the BD and of the HD, form the Natura 

2000 Network.

All birds sites are also covered by the protection of the HD.

The fail of the MS to protect an area cannot be used as reason to declassify 

an area. This can only be done based on ecological reasons.
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Time has not been regulated under the nature conservation law, meaning 

there is no specification of deadline by which the conservation goals should be 

achieved. So, many MS are simply procrastinating.

Article 6(2) establishes that no action negatively affecting an area can be take, 

even if those actions occur outside of the area. It applies to broad kinds of 

actions, while 6(3) applies to two specific kind of actions: plans and projects. 

6(3) sounds like a permit regime, but there are no specific actions required for 

permission. What is required is an individual assessment of an specific project, 

although very commonly there is need for a specific permit. This is where a lot 

of case law has been constructed, especially because the grounds are 

exclusively ecological, and there may even be a disagreement among 

ecologists. So, some MS even have experts to assist on those cases.

Mitigation x Compensatory measures

Mitigation measures are those that prevent the negative effects from taking 

place. So, they are placed into force prior to the implementation of the 

intervention.

Compensatory measures usually take place after the damage has occurred, or 

adopted prior, but only have effects after the damage occurred.
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The CJEU case law establishes that a measure can only be considered a 

mitigation measure if it is certain that it will produce effect before the damage 

occurs. So, a very narrow interpretation, which is not always followed at the 

national level and also explains why the goals are not being achieved.

Art. 6(4) allows for derogation and, unlikely of which happens with the BD, it 

explicitly mentions economic interests. But, of course, there is need for an 

imperative reason! And there must be no alternative to achieving the goal.
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Although the two pillars are separated, they may overlap.
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The scope is indeed very broad and pretty much all wild birds, fauna, and 

flora, are protected. But some species are “more equal” than others, with 

higher level of protection. It comes from the status of conservation of the 

species, so, the more endangered the species is, the higher it level of 

protection should be. But a change in status does not lead automatically to a 

higher protection. The Annexes have to be amended.

Also, historically, there are cases of species that are protected not because 

they are endangered themselves, but because they are very similar to 

endangered ones, so distinguishing the level of protection could lead to 

reduced effectiveness. This is particularly perceptible for birds hunting, 

because some of them are difficult to distinguish, especially from a distance.
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HD focus on both direct and indirect harms.

“(d)” omits the word “deliberate”. Any kind of negligence in this case, culpable 

or not, is prohibited. Also established by the Court of Justice in several cases.

Art. 13 – focuses on plants and the same kinds of measures are provided.
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We should remember that economic considerations can take place.

Art. 16 also requires an assessment of the ecological implications of the 

exceptions to the status of nature conservation.

“(e)” is especially interesting when read together with the previous slide.

It was written thinking about fairs, in which only a small amount of animals are 

displayed. But the Court of justice also extended this interpretation to include 

the possibility of removal to a different location to prevent harm.
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BD also brings provisions regarding hunting, which is not present in the HD. 

Hunting is allowed for annex II species (some only for specific regions, other 

European-wide).

Exceptions follow those that we have seem under the HD.
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Remember that the BD was recodified, so when looking for cases on EUR-lex, 

search for both numbers.
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Simple reason: human nature tends to think on terms of anthropocentric 

needs, putting human interest first and nature protection second.

Observation: during the 60’s, there was a process of centralization of the 

legislation about nature protection in the Netherlands, and the indicated motif 

was that they noted a number of mayors granting authorization to kill certain 

species because of personal taste.
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Although there is a general tendency of national courts to follow CJEU 

judgments, in certain cases – and now he refers to Sweden – it is not always 

the case.
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