
Instead of going too much into the too many details that there are, the presentation 

will focus on the general principles behind the legislation, and on a complete overview 

of the legislation. 



The parties are not obliged to point specific EU legislation, so it is mostly up to the 

judge to know them and to know which one to apply. Also, sometimes it is not even 

transposed perfectly to the national law. It is even more important to what concerns 

waste, because waste is not going anywhere, so there will always be someone trying 

to find a lacuna in the law, etc.



To say that in many cases the important thing is to analyze if the principles of EU 

waste law apply, even if the case is to be decided by national law.





In C-487/14 (Total Waste Recycling), the CJEU assessed the proportionality of the 

fine imposed by the Inspectorate for breach of waste shipment legislation. The fine 

was imposed on a transport company, which used a different border crossing point 

than agreed by the competent authorities. The fine was equal to a penalty imposed in 

the complete absence of the transportation permit. According to the CJEU, the 

national court should assess whether the amount of the sanction reflects, in particular, 

the risks of harm which may be caused by specific conduct in the field of the 

environment and human health.

This is because the fine should be proportionate to the infringement.





In practice, all these criteria overlap largely, since the penalties must be proportionate 

to the gravity of the infringements they penalise, in particular by ensuring a substantial 

deterrent effect, while respecting the general principle of proportionality. A non-

dissuasive sanction can generally not be effective either. For example, see C-494/01 

Commission v Ireland, para 106: “Unscrupulous operators are thus encouraged, on 

making a simple financial calculation, to continue their illegal activities, while their 

competitors who comply with the Directive’s requirements are penalised.”





In 1975, there was no provision in EU primary law regarding environmental 

protection. So, the Waste legislation started even before the EU was strictly allowed 

to regulate in this field.

Following the pieces from the 1970’s, the EU environmental policies adjusted and 

based the principles on the needs of these regulations. So, you can see some action 

programmes that determined the direction of the EU environmental policies.

The Roadmap to a Resource Efficient Europe (COM(2011) 571):

• outlines how to transform Europe's economy into a sustainable one by 2050, how to 

increase resource productivity and decouple economic growth from resource use and 

its environmental impact. It illustrates how policies interrelate and build on each other.

• sets various actions (2012-2014) to be taken by the Commission to treat waste as a 

resource, including the review of the waste targets

The Action Plan towards Circular economy try to look into waste from early stages, for 

example from product design, to the last moment, for example recycling instead of 

just disposal.



Nowadays, the basis for almost all EU environmental legislation is article 191 of the 

TFEU. And you can see from it that it is based on certain principles.

The CJEU always emphasizes those principles when interpreting the EU law.







So, looking into the future, the aim is to close the chain completely. Still, the Eight

Action Programme does not elaborate on the principles of waste treatment and 

certain technical criteria. It is taken as evident.

For example, from this concept under article 3 WFD, we see that waste management 

deals with all the steps.

Although we are not going through every case that the CJEU has judged about 

waste, every year there are about 5 to 6 cases to this regard. Many are infringement 

procedures against the MS.



EU waste legislation objectives are defined in Article of the Waste Framework 

Directive 2008/98/EC:

• Waste prevention – has been and continues to be the first and most important 

objective of the EU waste management policy.

• Reduce environmental impact of resource use and improve resource efficiency of 

such use. This objective is also called developing a “recycling society” - one that not 

only avoids producing waste but also uses it as a resource.

You see that, in the end, the goal is to create a circular economy.



The hierarchy works with the logic of “from best to worse”. There are instruments to 

strengthen this, but it does not mean that it always goes this way.

❖ ‘preparing for re-use’ means checking, cleaning or repairing recovery operations, 

by which products or components of products that have become waste are prepared 

so that they can be re-used without any other pre-processing;

❖ ‘recycling’ means any recovery operation by which waste materials are 

reprocessed into products, materials or substances whether for the original or other 

purposes. It includes the reprocessing of organic material but does not include energy 

recovery and the reprocessing into materials that are to be used as fuels or for 

backfilling operations;

❖ ‘recovery’ means any operation the principal result of which is waste serving a 

useful purpose by replacing other materials which would otherwise have been used to 

fulfil a particular function, or waste being prepared to fulfil that function, in the plant or 

in the wider economy. Annex II sets out a non-exhaustive list of recovery operations; 

❖ ‘disposal’ means any operation which is not recovery even where the operation has 

as a secondary consequence the reclamation of substances or energy. Annex I sets 

out a non-exhaustive list of disposal operations;

❖ Alternative: https://www.goingzerowaste.com/blog/the-5-rs-of-zero-waste 



MS are obliged to take measures to facilitate compliance with this hierarchy.

As a national judge you may be required, for example, to review a urban planning to 

analyze if it complies with the hierarchy of waste management.



Nowadays, more than half of the waste in Europe is treated in recovery operations, 

which is rather positive. And it is getting better, even though still slow. Still, of those 

remaining 45%, about 38% is landfill, a part of it is incinerated without any energy 

recovery, … The point is that there are significant differences between the EU MS as 

regards different methods. So, if you look at different MS you have different statistics.



This graphic shows how much waste is generated among the MS. Those numbers 

are higher than in 2017 or 2016, but lower than 10 years ago. If you look into specific 

kind of waste you may have different pictures. So, for example, if you look into home 

waste, you may have an idea of how the individuals are willing to recycle, etc.

In average, each person living in the EU generates 500kg of waste per year, which 

means around 1.5kg per day per person. In Denmark this is more than 2kg per day. In 

Poland or in Romania, it is about 300 per year. So, in some countries each individual 

produces twice as much as individuals in other countries. So, considering the whole 

system, you also have to think about how to deal with it.

When it comes to hazardous waste, for example, more than 2/3 is generated by only 

4 countries: Germany, France, Bulgaria, and Estonia.



This picture shows the waste treatment or type of recovery and disposal in different 

MS. Despite the hierarchy, you can see here that there are still countries that landfill 

almost all their waste.



Those are the key EU waste legislation.



This slide pretty much summarizes everything.

This slide lists the key EU waste legislation. Waste is one of the first topics that EU 

environmental legislation tackled in the 1970s. The Waste Framework Directive was 

adopted in 1975 (then 2006/12/EC and now 2008/98/EC) and provides the overall 

framework for waste management in the EU, seeking to ensure that it does not 

present a risk to water, air, soil, wildlife and human health. All Waste Directives have 

an Environmental legal basis (Article 192 TFEU) with two exceptions: Batteries 

directive has double legal basis with an internal market basis covering specific articles 

that provide for full harmonisation on metal content for batteries, labelling accepted on 

the market; and Packaging Directive that has a full Internal Market legal basis (Article 

114 TFEU). In addition to the Waste Framework Directive and the Landfill Directive 

also the Directives marked in yellow provide for specific collection, recycling and 

recovery targets.





The crucial question is the definition of waste.

It is tricky, although it is simple and pretty much the same one for many years. It 

circles around the notion of discard, which is not defined.

The Court of Justice emphasizes the need of a broad interpretation of the concept of 

waste and the flexibility of looking at it in a case-by-case approach. Therefore, it is up 

to you (judge) to consider whether the specific criteria are present in certain cases. 

For example, because it is somewhere for a long time and there is a clear intention of 

discarding.

The types of waste that are excluded are excluded either because they are not 

considered waste at all or because there are other specific legislation to deal with 

them, so they are excluded from the scope of the EU legislation.

In the case of radioactive waste, for example, there are national legislation to deal 

with it, but not EU legislation.

From experience, translation is something to be careful about. So, there is land vs. 

soil, for example. If you are building a house and you excavate and all you take is 

soil, then it is not waste, but the directive stipulates that soil and other naturally 

occurring materials which is excavated. But in some countries the translation says not 

naturally occurring materials, but soil and other natural materials. In those countries, 

taking out a large piece of wood is not considered waste, but it should be considered 

under the directive.

So, sometimes it is important to look into the English or French versions of the 



Directive, if there is a dispute and depending on the case.





The Commission has some guidelines trying to summarize the case law of the Court 

of Justice and give some hints. Some examples are those colored ones in the slide.



In the picture on the left:

Those pieces of wood are sometimes sold during reconstructions of the railway. 

There was a problem in the Czech Republic, however, because they were full of 

chemicals, and, therefore, became hazardous, and then you have obligation to get rid 

of it, because you cannot sell something that is dangerous. So, the State company 

was fined.

In the picture with the car:

The car is serving as a type of container for the flowers. We know that some times 

end-of-life vehicles have value, but the one in the picture does not look like it could be 

sold for a collector or on eBay, etc. It is a car which will deteriorate. So, it will probably 

be considered waste.

The third one:

It is demolition/construction waste. It looks like in the picture that there are bricks that 

could be used, so it does not have to be waste. So, for construction waste, it depends 

on what it consists of and if it can be reused or not. Also depends on for how long it 

has been stored.





Those are some examples of by-products.

On the left, if you produce furniture, this dust of wood is a by-product.

On the up right side, this is a sludge from a water treatment facility. And there are 

even some materials left. It can be used, because it can be full of chemicals that can 

be good for farming, for example. So, it is a by-product. But some could say that clean 

water is not a product, because you are not producing something, it is just a process.

The last one is yeast, from a brewery, which can be used for food, animals, 

cosmetics, etc. But it is from the input – to produce the beer. So, it is leftover, not a 

product. Therefore, there is doubt if it is a by-product. But if you can use it, it becomes 

a by-product.





Comes from the list of waste but also the list of properties (such as flammable, 

carcinogenic…)



To what concerns fees, the CJEU says that it is up to the MS to create a system that 

is fair but respects the polluter-pays principle.





• landfilling is the worst waste management option

• greenhouse gas – loss of resources – soil and water pollution 



The Waste Incineration Directive (WID) has been recast within the Industrial 

Emissions Directive (IED) as of December 2010. The purpose of this was to 

transpose several pre-existing directives on the control of emissions from industrial 

processes into one directive on industrial emissions. 

As such, WID facilities are required to have flue gas cleaning plants to ‘scrub’ the 

gases generated and reduce emissions of the above parameters as far as practically 

possible. Such systems must be detailed within the EP application process and 

supported by a technical review of the systems selected on a site by site basis. 

Further to the above, WID introduced minimum requirements for combustion 

conditions at such facilities, including a requirement for combustion gases to be 

heated to 850°C4 for a minimum of 2 seconds in the secondary combustion chamber 

to ensure complete combustion of all potentially polluting substances





Collection should be free of charge, even though you see that in the prices of those 

products there is sometimes a part that is for the costs of collecting.

Also, there should be separated collection, not only in the shops that sell the 

products.



ELV

It sets out measures to prevent and limit waste from end-of-life vehicles (ELVs) and 

their components by ensuring their reuse, recycling and recovery. It also aims to 

improve the environmental performance of all economic operators involved in the life-

cycle of the vehicles.





Non-hazardous waste destined for recovery may freely circulate between MS (without 

notification). Shipments of waste for disposal are subject to principles of proximity and 

self-sufficiency. Export of waste for disposal is prohibited, unless to EFTA countries. 

MS may restrict shipments of waste for disposal operations and mixed municipal 

waste. Case C-209/98 Sydhavens Sten & Grus clarifies that a restriction of waste 

collectors to bring waste to waste treatment facility in the same MS amounts to a 

measure of general application prohibiting shipments of waste to other facilities. 

Question is whether it is justified under the Regulation Article 11(1)(a). Objective –

measures encouraging rationalisation of the collection, sorting and treatment of 

waste, including a measure to treat waste in the nearest facility of production, 

especially in the case of mixed municipal waste. C-292/12 Ragn Sells Case from EE 

contesting national procurement requirement that municipal waste, industrial and 

construction and demolition waste are transported to specific treatment facilities in 

EE. National court asked if the Waste Shipment Regulation and the principle of 

proximity allows such rule to treat waste in the nearest treatment plant or whether that 

could be interpreted as a restriction to free movement of goods. The Court ruled that 

MS can restrict that mixed municipal waste is treated in the nearest appropriate 

treatment facility in the same MS; However, MS cannot restrict transport of industrial 

and C&D waste to the nearest appropriate treatment facility in the same MS if that 

waste is for recovery.



As regards the scope of the SRR, it applies mainly to ships flying the flag of a 

Member State, with a few provisions applying to ships flying the flag of a third country 

calling at a port or anchorage in a Member State (Article 2 and Article 12). Such ships 

may be “a vessel of any type whatsoever” of 500 gross tonnage (GT) or more, except 

warships or other ships owned or operated by a State and used only on government 

non-commercial services.

So only the large EU ships fall under the SRR and other large ships if they approach

the EU shores.

Ships of less than 500 gross tonnage are excluded from the scope of the SRR.

Furthermore, ships used only on government non-commercial service, and ships 

operating throughout their life exclusively in waters subject to the sovereignty or 

jurisdiction of the Member state whose flag the ship is flying are exempted (Art 

2. SRR).



You can also check the European List of ship recycling facilities which contains
information as regards.

By the way, its update was one of the first documents officialy signed by the new

head of the commission, von Leyen.



Before the SRR the WSR applied to all ships.

At the end of their life they were classified as waste, usually hazardous waste, 
because of various dangerous substances.. 

As such, their export to the non-OECD countries is and was forbiden. 
Historically, however, the ship owners had systematically evaded the 
provisions of the WSR by recycling their ships at facilities located in non-OECD 
countries due to a lack of ship recycling capacity in OECD countries, but also 
because the price received for their end-of- life ships is higher in those 
countries.

This practice is difficult to be fully avoided. The perfect scenario would be a 
global regime for ship recycling which means the SRR and the Hong Kong 
Convention.






