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Mutual Legal Assistance in Criminal Matters

A. |. Introductory scenarios:

1. A Spanish judicial authority wants to hear a witness who is Denmark, via
videoconference.

Which legal instrument should it use?

2. A Bulgarian judicial authority wants to hear a witness who is Ireland, via
telephone conference.

Which legal instruments should it use?

3. A German judicial authority wants to hear an expert who is in Greece, via
videoconference.

Which legal instruments should it use?

4. A French judicial authority wants to hear an expert who is Romania, via
telephone conference.

Which legal instruments should it use?

5. A Croatian judicial authority wants to summon an accused person in Denmark.
Which legal instrument should it use?

6. An Irish judicial authority wants to summon a witness in Greece.

Which legal instrument should it use?

7. A Romanian judicial authority wants to hear by videoconference a witness in
Georgia.

Which legal instrument should it use?
8. A Bulgarian judicial authority wants to summon a witness in Norway.
Which legal instrument should it use?

9. A German judicial authority wants to hear a witness in Switzerland via
videoconference.

Which legal instrument should it use?




A. ll. Case scenario:

The Prosecutor’s Office attached to the Court of First Instance Arad IS
investigating 3 thefts committed between 20.12.2019 and 24.02.2020 in the
Western part of the country (case file no. 5440/P/2019). The thefts were
committed in different parking stops on the highway A3 and merchandise was
stolen from trucks during the night by 2 suspects. During the investigation, the
Romanian prosecutor identified a truck driver from Denmark who was witness to
one theft. Also, based on the recordings taken from two parking stops, the
Romanian authorities have managed to identify the two suspects. One of the
suspects is an Irish citizen and based on the information received by the police
authorities he is living in Ireland. The other suspect is C.C., a Romanian citizen
(born on 23.12.1978), living at 9 May Street, Arad, Arad county.

Now the Romanian prosecutor needs to hear, via videoconference, the witness
A.B. (born on 14.01.1960) who is currently living in Langelandsgade Street,
Aarhus, Denmark and doesn’t want to come to Romania to be heard. After this,
the Romanian prosecutor will hear, via videoconference, the Irish suspect, J.H.
(born on 15.10.1966) living on Henry Street, Dublin, Ireland who refuses to
appear in its territory in person to be heard.

Questions:

1. Which is the legal instrument applicable in order to hear the witness A.B.
by videoconference? If is not possible to hear the witness by
videoconference, can the witness be heard by telephone conference?

2. lIs it possible to hear the suspect J.H. by videoconference?

3. Identify the requested competent authorities in Denmark and Ireland and
the channels of transmission that need to be used.

4. Which form for the LoR is to be used by the requesting judicial authority
when asking for the hearing by videoconference or by telephone
conference?

5. Fill in the LoRs necessary for hearing the witness and the suspect.

6. Are there any time limits for the execution of the MLAs by the requested
competent authorities?

7. Which rules and requirements will apply to the hearing the witness or
suspect?




Part B. Additional notes for the trainers regarding the cases

A. 1l. Case scenario:

e The requesting competent authority will be changed and replaced by a
competent authority from the MS where the seminar is taking place, except
for Greece, Denmark and Ireland.

e A city from the country where the seminar is taking place will be chosen
after changing. Also, the suspect C.C. will be a citizen of the same country
where the seminar is taken place (an address from this country will be
chosen).

Part C. Methodology

l. General idea and core topics

The idea of this training material is to make the court staff from the Member
States familiar with the legal instruments for judicial cooperation available at
European level with a view to gathering evidence from abroad.

Very often, court staff find themselves in difficulty trying to identify and use the
appropriate legal instrument for judicial cooperation in criminal matters.

After identifying the legal instrument applicable, court staff are involved in
administrative tasks ranging from filling in the form requested by the legal
instrument, identifying the competent authority to send it to, translation of the
form, requesting or sending additional information regarding judicial
cooperation.

For these reasons, the following main aspects will be covered within the seminars:

v' The key features of the MLA process with focus on the hearing by
videoconference and telephone conference of witnesses and suspects.

v' The relationship between the Convention on Mutual Assistance in
Criminal Matters between the Member States of the European Union and
its protocol, the 1959 European Convention on Mutual Assistance in
Criminal Matters and its protocols and Directive/41/EU regarding the
gathering of evidence from abroad.

v' Familiarisation with the content of an LoR and learning how to complete
one.




v" Familiarisation with the rules and requirements applicable to the hearing
of witnesses and suspects by videoconference and telephone conference as
provided for in the different relevant legal instruments.

v' Different administrative details such as how should an issuing authority
proceed in a particular situation, where an issuing authority can find an
electronic LoR, where the issuing authority can find the competent
authority from the executing Member State where the request needs to be
addressed to fulfil everything demanded to be properly addressed.

Il.  Working groups and structure of the seminar

The seminar will start with a presentation .ppt (15 — 20 minutes) in which the
trainer will explain some key features of the mutual legal assistance process
(relationship between MLA and mutual recognition legal instruments, how to
identify the legal instruments, transmission channels, forms, execution, time
limits) briefly pointing out the provisions regarding hearings by videoconference
and telephone conference from the Convention on Mutual Assistance in Criminal
Matters between the Member States of the European Union and the Second
Additional Protocol to the 1959 European Convention on Mutual Assistance in
Criminal Matters?.

The seminar will continue with the introductory scenarios, which are the
opportunity for the participants to identify different instruments for judicial
cooperation in order to gather evidence with the cooperation of another Member
State.

The participants will be divided into 4-6 groups of 5-8 people and each group will
have a laptop/computer with an Internet connection.

The introductory scenarios will help participants better understand the
relationship between the legal instruments for judicial cooperation in criminal
matters, as sometimes this may look complicated.

The trainer will guide the participants to recognise the relationship between
Directive/412 of the European Parliament and of the Council of 3 April 2014
regarding the European Investigation Order in criminal matters, the Convention
on Mutual Assistance in Criminal Matters between the Member States of the
European Union® and the 1959 European Convention on Mutual Assistance in
Criminal Matters and its protocols®.

Solving the introductory scenarios should take around 30 minutes. A 10-minute
break will be taken at this point.

1 Strasbourg, 8.X1.2001

20J L 130, 1.5.2014, p. 1-36
32000/C 197/01

4 Strasbourg, 20.1V.1959



The case scenario is the opportunity to go deeper into understanding the MLA
system and the difference to mutual recognition legal instruments, applying
provisions from the Convention on Mutual Assistance in Criminal Matters
between the Member States of the European Union and the 1959 European
Convention on Mutual Assistance in Criminal Matters and its protocols.

By answering the questions, the participants will be able to identify the competent
authorities involved in the MLA process, understand the channels for
transmission of the LoR, applicability of time limits, and the rules and
requirements applicable for the hearing of witnesses and suspects by
videoconference.

The participants will also fill in LoRs for hearing a witness and/or a suspect by
MLA. For this, 2-3 groups will fill in the LoR for hearing the suspect and the
other 2-3 groups will fill in the LoR for hearing the witness.

The participants will access the EJN’s website in the section Compendium. Here
the participants will be able to fill in an LoR online and then save and print them.
The completed LoRs will later be checked with the trainer.

Solving the case scenario should take around 2 hours and 20 minutes.
Any remaining questions should be discussed in plenary (approx. 5-10 minutes).

The organisers should try to form groups of participants with a similar level of
experience in working with the MLA legal instruments.

I11. Additional requirements

Participants will have access to the European Convention of 20 April 1959 on
mutual assistance in criminal matters and its protocols (The Treaty Office from
the CoE’s website), the Convention of 29 May 2000 on mutual assistance in
criminal matters between the Member States of the European Union and
Directive/41/EU of 3 April 2014 regarding the European Investigation Order in
criminal matters (EJN’s website).



https://www.ejn-crimjust.europa.eu/ejn/CompendiumChooseCountry/EN
https://www.coe.int/en/web/conventions/full-list
https://www.coe.int/en/web/conventions/full-list
https://www.ejn-crimjust.europa.eu/ejn/ejn_home.aspx

Part D. Solutions

A. |. Introductory scenarios:

Obtaining evidence in criminal matters in the ambit of the EU can be done in two
ways: using the legal instruments based on the principle of mutual assistance
or the legal instruments based on the principle of mutual recognition.

In this, the most important task for the judicial authority is identifying the legal
instrument applicable to the two MS involved in the future judicial cooperation
process. Doing this, it will allow the requesting judicial authority to observe the
requirements provided in it to achieve a good outcome for its request.

Identifying the legal instrument applicable by the issuing judicial authority is not
a question of choosing one particular legal instrument. The applicable legal
instrument will be the one in force at the moment when the judicial authority asks
for the judicial assistance from an authority within another MS.

For this, the issuing authority will have to pay particular attention to the sequence
of the legal instruments, as they replace or supplement other legal instruments
in relation to MS (the relation with other legal instruments is usually mentioned
at the beginning or in the final provisions of the legal instrument in question —
e.g. Article 34 of Directive/41/EU regarding the EIO, Article 1 of the Convention
on Mutual Assistance in Criminal Matters between the Member States of the
European Union).

v’ For example, if the Directive on the European Investigation Order is
applicable, the issuing judicial authority will have to fill in an EIO and
follow the procedure mentioned in Directive 2014/41/EU of the European
Parliament and of the Council of 3 April 2014 regarding the European
Investigation Order in criminal matters.

v' If Directive 2014/41/EU is not applicable to an MS, then the issuing
judicial authority will have to recourse to the conventional mutual legal
assistance contained in legal instruments such as: the European Convention
on Mutual Assistance in Criminal Matters of the Council of Europe of 20
April 1959, as well as its two additional protocols, and the bilateral
agreements concluded pursuant to Article 26 thereof, the Convention
implementing the Schengen Agreement and the Convention on Mutual
Assistance in Criminal Matters between the Member States of the
European Union and its protocol.

Before identifying the solutions to our scenarios, it must be recalled that
Directive/41/EU regarding the European Investigation Order in criminal matters
is the legal instrument in force after 22 May 2017 within the European Union




with some exceptions (some MS are not taking part and are not bound by this
legal instrument).

As provided in the Recitals (44) and (45) of Directive 2014/41/EU regarding the
European Investigation Order, in accordance with Articles 1 and 2 and Acrticle
4a(1) of Protocol No 21 on the position of the United Kingdom and Ireland in
respect of the area of Freedom, Security and Justice annexed to the TFEU and the
TFEU, and without prejudice to Article 4 of that Protocol, Ireland is not taking
part in the adoption of this Directive and is not bound by it or subject to its
application. Also, in accordance with Articles 1 and 2 of Protocol No 22 on the
Position of Denmark annexed to the TEU and the TFEU, Denmark is not taking
part in the adoption of this Directive and is not bound by it or subject to its

application.

As mentioned in Article 34 para 1 of Directive 2014/41/EU, the European
Investigation Order in criminal matters replaced conventional mutual legal
assistance with a cooperation mechanism based on mutual recognition as regards,
in particular, obtaining evidence. In this way the MS shall apply the Directive
regarding EIO to the detriment of the other legal instruments available regarding
the gathering of evidence, and this is not a question of option for the issuing
judicial authority.

Although, according to Article 34 para 3 of the Directive regarding EIO, Member
States may conclude or continue to apply bilateral or multilateral agreements or
arrangements with other Member States after 22 May 2017, this can be done only
insofar as these make it possible to further strengthen the aims of the Directive
and contribute to simplifying or further facilitating the procedures for gathering
evidence and provided that the level of safeguards set out in this Directive is
respected.

Hearings by videoconference or other audiovisual transmission and hearings
by telephone conference are provided for in different legal instruments such as:

- Article 24 and 25 of Directive 2014/41/EU regarding the European
Investigation Order in criminal matters,

- Article 10 and 11 of the Convention of 29 May 2000 on Mutual Assistance
in Criminal Matters among the Member States of the European Union,

- Article 9 and 10 of the Second Additional Protocol to the European
Convention on Mutual Assistance in Criminal Matters (1959 Convention).

Provisions on summonings we encounter in the 2000 Convention (Article 5)
but also in the 1959 Convention (Article 7)


https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1

Identifying the legal instrument applicable for points a-i) will determine the rules,
forms and requirements to be followed by both MS involved in the judicial

cooperation.

1. A Spanish judicial authority wants to hear, by videoconference, a witness
who is Denmark. Which legal instrument should it use?

Spain has transposed Directive 2014/41 regarding EIO but Denmark has not
taking part and is not bound by this legal instrument according to Recital (45) of
the same Directive.

The status of implementation of Directive 2014/41/EU regarding EIO can be
found on the EJN’s website — www.ejn-crimjust.europa.eu in the section EU
Legal Instruments for Judicial Cooperation. Further in the table, there is the
section Status of implementation of the Directive where we could verify if a
country had transposed the Directive regarding EIO.

[E=Em x Denmark is not bound by the
Directive 2014/41/EU. As it
cannot opt-in to this directive, it
will not transpose it.

This means that we need to identify an instrument on mutual legal assistance
applicable to both MS. In our case for Denmark and Spain the Convention of 29
May 2000 on Mutual Assistance in Criminal Matters between the Member
States of the European Union is applicable (the hearing of videoconference of
a witness is provided in Article 10 of the 2000 Convention) because it has been
signed, ratified and is in force in both countries.

The table of the ratification details of Convention of 29 May 2000 on Mutual
Assistance in Criminal Matters between the Member States of the
European Union is available on the EJN’s website.

Still, the Spanish judicial authority needs to verify the Declaration made by
Denmark in relation to the application of some of the provisions from the 2000
Convention. As seen below, the declaration made by Denmark only concerns the
non-application of Article 10 to the hearing by videoconference of the accused
person, which is not our case. So, the 2000 Convention is applicable for let. a).



http://www.ejn-crimjust.europa.eu/
https://www.ejn-crimjust.europa.eu/ejn/EJN_Home.aspx
https://www.ejn-crimjust.europa.eu/ejn/EJN_Home.aspx
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?l=EN&CategoryId=120
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_RatificationsByCou/EN

| Cyprus 1 Feb 2006 Declaration Adhésion/Accession
H Czech Republic 12 Jun 2006 Declaration Adhésion/Accession
. -
E= Denmark 23aug2005 (] Declaratioﬁ

T

B coonia 23 Aug 2005 Declaration Adhésion/Accession
== Finland 23 Aug 2005 Dedaration
B0 Fance 23 Aug 2005 Dedlaration
! Germany 2 Feb 2006 Declaration

AU AL VE SULITOULILICS UL LT ULLICT SIUC, SO0 ALLICIC UL/ ). 2. 11 ICIKLIIOIL 1O ATLICIC (V).
Denmark declares that it will require the consent referred to in Article 9(3) before agreement
is reached on the temporary transfer of a person held in custody under Article 9(1). 4. In
relation to Article 10(9), Denmark declares that it will not agree to requests for the hearing of
an accused person by videoconferencing. 5. In relation to Article 14(4), Denmark declares
that it is not bound by Article 14 on covert investigations.

2. Bulgarian judicial authority wants to hear by telephone conference a witness
who is in Ireland. Which legal instrument should it use?

Checking again the status of implementation we see that Bulgaria has transposed
Directive 2014/41 regarding EIO but Ireland is not taking part and is not bound

by this legal instrument according to Recital (44) of the same Directive.
B0 preland X - - -

Ireland is not bound by the
Directive 2014/41/EU, as it did not
take part in the adoption of this
Directive; however, the issue of
opting in remains under
consideration.

This means that we need to identify an instrument on mutual legal assistance
applicable to both MS. In our case for Bulgaria and Ireland, the Convention of
29 May 2000 on Mutual Assistance in Criminal Matters between the
Member States of the European Union is applicable (the hearing of
videoconference of a witness is provided in Article 10 of the 2000 Convention)
because it has been signed, ratified and it is in force in both countries. The 2000
Convention is in force in Ireland as of 23 August 2020.

Still, the Bulgarian judicial authority needs to verify the Declaration made by
Ireland in relation to the application of some of the provisions from the 2000
Convention. Verifying the declarations made by Ireland we note that none of
them concerns the application of Article 10 of the 2000 Convention. So again, the
2000 Convention is applicable for let. b).


https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/32/-1/-1/-1

3. The German judicial authority wants to hear, by videoconference, an expert

T Lermany £ reu suuwg weuididuuil

E Greece

_ Hungary 23 Nov 2005 '__Esclaration Adhésion/Accession
B0 rreland 23 Aug 2020 ) L Declaration?

[ B | Ttaly 22 Feb 2018 Declaration / Reservation

= Latvia 23 Aug 2005 Declaration Adhésion/Accession
E Lithuania 23 Aug 2005 Declaration Adhésion/Accession
—_ Luxembaourg 6 Mar 2011 Declaration

. Malta 3 Jul 2008 Declaration Adhésion/Accession
== Netherlands 23 Aug 2005 Declaration

i Poland 26 Oct 2005 Declaration/Reservation Adhésion/Accession

who is in Greece. Which legal instrument should it use?

Checking the status of the implementation of Directive 2014/41 on EIO indicated

above we note that both Germany and Greece have transposed the Directive

which means that this legal instrument is applicable between the two MS and in
particular the provisions from Article 24 of the Directive.

Notification of the transpesition of

Law 4489/2017

Directive 2014/41/EU on European

Investigation Order in criminal matters

by Greece

- Germany & 22 May 2017 T . : _— . .
_ Notification of the transposition of German Law transposing the Directive on the | Useful tools and information for
Directive 2014/41/EU by Germany European Investigation Order. the practical application of the
. ) European Investigation Order
Amendment to the Notification of the Act of 05/01/2017, Federal Gazette - (EIO)_directive
transposition of Directive 2014/41/EU Bundesgesetzblatt 2017 1, 31 - Viertes Gesetz |~
by Germany zur Anderung des Gesetzes Uber die
internationale Rechtshilfe in Strafsachen
— p
= Greece o 21 Sep2017

Useful tools and information for

the practical application of the
European Investigation Order
(EIQ)_directive

4. The French judicial authority wants to hear, by telephone conference, an
expert who is Romania. Which legal instrument should it use?

Checking again the status of implementation of Directive 2014/41 on EIO
indicated above we note that both France and Romania have transposed the
Directive which means that this legal instrument is applicable between the two
MS and in particular the provisions from Article 24 of the Directive.

KB romaniz

& 17 Dec 2017

Motification from Romania concerning
the Directive 2014/41/EU regarding
the European Investigation Order in
criminal matters

Law  no.
supplementing Law

993/14 December 2017.

256/2017 on amending and

no. 302/2004 on
international judicial cooperation in  criminal
matters, published in the Official Journal of
Romania (Monitorul Oficial al Romaniei) no.

the practical application of the
European Investigation Order
(EIO) directive

Useful tools and information for
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B Fonce & 22 May 2017

Motification from the French authorities | II de Particle 118 de |a Loi n® 2016-731du 3 Usaful tools and infermation for
concerning_Directive 2014/41/EU Juin 2016 renforgant |a lutte contre le cnime the practical application of the
regarding the European Investigation organisé, le terrorisme et leur financement, et European Investigation Order
Order améliorant I'efficacité et les garanties de la (EIO) directive

procédure pénale
MNotification from the French authorities | Official publication: Journal Officiel de la

concerning_Directive 2014/41/EU Reépubligue Frangaise (JORF); Publication date:
2016-06-04

regarding the European Investigation
Order. Art. 34. 3 and 4

Ordonnance n® 2016-1635 du 1er décembre
2016 relative & la décision d'enquéte
eurcpéenne en matiére pénale

Official publication: Journal Officiel de la

Reépubligue Frangaise (JORF); Publication date:
2016-12-02

Décret n°® 2017-511 du 7 avril 2017 relatif & la
décision d'enguéte européenne en matiére
pénale

Official publication: Journal Officiel de la

Reépublique Francaise (JORF); Publication date:
2017-04-09

5. The Croatian judicial authority wants to summon an accused person in
Denmark. Which legal instrument should it use?

The first thing to notice here is that this not an investigative measure requested
by the Croatian judicial authority, which means that it is outside the scope of
application of Directive 2014/41 on EIO. So, we do not need to check the status
of implementation of the Directive.

We need to identify an instrument on mutual legal assistance applicable to both
MS. As members of the European Union we check first if the 2000 Convention
(Article 5 provides the sending and service of procedural documents) is in force
in both MS. For this we check the table of ratifications indicated above for the
2000 Convention. We see that for Denmark the 2000 Convention is in force but
that this is not the case for Croatia.

<

=
[u— 5 P \ —
| e Croatia
e —————
Cyprus 1 Feb 2006 Declaration Adhésion/Accession
h Czech Republic 12 Jun 2006 Declaration Adhésion/Accession
C H Dsmh‘ 23 Aug 2005 Declaration
==
S-:_._‘___‘_'__)
_ Estonia 23 Aug 2005 Declaration Adhésion/Accession

We need to identify other instrument on mutual legal assistance that could apply
to both MS. Article 7 of the European Convention on Mutual Assistance in
Criminal Matters (1959 Convention) provides for the service of writs and records
of judicial verdicts — Appearance of witnesses, experts and prosecuted persons.
We need to verify whether this legal instrument is in force in both MS.

For this we go to the Treaty Office of the Council of Europe’s website and check
for the signatures and ratifications of the 1959 Convention. The list of the
signature countries is available here.

11


https://www.coe.int/en/web/conventions/full-list
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/030/signatures?p_auth=i9rfGH16

We see below that the 1959 Convention is in force in both MS. Still, the Croatian
judicial authority needs to verify the Reservations (R) and Declarations (D) made
by Denmark in relation to the application of some of the provisions of the 1959
Convention.

07/05/1999 | 07/05/1999 05/08/1999 R A
Cyprus 27/03/1996 | 24/02/2000 24/05/2000 R | R
Czech Republic 13/02/1992 | 15/04/1992 01/01/1993 | 17 D. | A

20/04/1959 | 13/09/1962 12/12/1962 .‘5.

Below are the reservations and declarations made by Denmark on how the
Avrticle 7 of the 1959 Convention will apply (in which manner, deadline).

Denmark

T

Reservation contained in a letter from the Ministry of Foreign Affairs, dated 30 August 1962 handed to the Secretary General at the time of deposit of the
instrument of ratification on 13 September 1962 - Or. Fr.

Arequest for service to be effected otherwise than by a simple transmission of the writ to the person to be served may be refused.
Period covered: 12/12/1962 -
Articles concerned : 7

Declaration contained in a letter from the Ministry of Foreign Affairs, dated 30 August 1962 handed to the Secretary General at the time of deposit of the
instrument of ratification on 13 September 1962 - Or. Fr.

w

A summons to be served on a person charged with an offence who is in Danish territory must be transmitted to the competent Danish authority at least 30 days before
the date set for appearance.

Period covered: 12/12/1962 -

Articles concerned : 7

6. An Irish judicial authority wants to summon a witness in Greece. Which legal
instrument should it use?

Again, this not an investigative measure requested by the Irish judicial authority,
which means that it is outside the scope of application of Directive 2014/41 on
El1O. So, we do not need to check the status of implementation of the Directive
(also, Ireland is not bound by the Directive).

This means that we need to identify an instrument on mutual legal assistance
applicable to both MS. As members of the European Union we check first if the
2000 Convention (Article 5 provides the sending and service of procedural
documents) is in force in both MS. For this we check the table of ratifications
indicated above. We see that for Ireland the 2000 Convention is in force which
Is not the case for Greece.

12
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L

] Germany 2 Feb 2006 // Declaration

I+=] . é

— . P .

=i Hungary 23 Nov 2005 Declaration Adhésion/Accession
Q il Irelanb 23 Aug 2020 Declaration

= o —

il Italy 22 Feb 2018 Declaration / Reservation

This means that we need to identify another instrument on mutual legal assistance
that could apply to both MS. Article 7 of the European Convention on Mutual
Assistance in Criminal Matters (1959 Convention) provides for the service of
writs and records of judicial verdicts — Appearance of witnesses, experts and
prosecuted persons. We need to verify whether this legal instrument is in force in
both MS.

As mentioned at let. €) we go to the Treaty Office of the Council of Europe’s
website and check for the signatures and ratifications of the 1959 Convention.

We see below that the 1959 Convention is in force in both MS. Still, the Irish
judicial authority needs to verify the Reservations (R) made by Greece in relation
to the application of some of the provisions of the 1959 Convention. Checking
the Reservations made by Greece we note that none of them concerns the
application of Article 7 of the 1959 Convention.

Germany 20/04/1959 | 02/10/1976 01/01/1977 R A |TL

20/04/1959 | 23/02/1962 12/06/1962
—_—

Hungary 19/11/1991 | 13/07/1993 11/10/1993 R R A

Iceland 27/09/1982 | 20/06/1984 18/09/1984 R | R | A

15/10/1996 | 28/11/1996 26/02/1997 R D A 0.

Italy 20/04/1959 | 23/08/1961 12/06/1962 D | A

8. Romanian judicial authority wants to hear by videoconference a witness in
Georgia. Which legal instrument shall it use?

An investigative measure Directive/41 is not applicable, because Georgia is not
a member of the European Union. So, we need to draw our attention again to the
Treaty Office — Council of Europe’s website.

Hearing by videoconference of a witness is provided in Article 9 of the Second
Additional Protocol to the 1959 Convention (Treaty no. 182 - Strasbourq,
08/11/2001). We see that this Second Additional Protocol is in force both in
Romania and Georgia, so this protocol is the legal instrument for the MLA
between the two countries.

France 08/11/2001  06/02/2012 01/06/2012 R IR I|A T

Georgia 25/03/2013 | 10/01/2014 01/05/2014 elm A.
_—

Germany 08/11/2001 = 20/02/2015 01/06/2015 R D | A
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https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/182
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/182
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/182

Republic of Moldova 13/03/2012 | 08/08/2013 01/12/2013 R | D | A

@ 08/11/2001 = 29/11/2004 01/03/2005 D.| A

Russian Federation 01/12/2017 | 16/09/2019 01/01/2020 R | D | A

Now, the Romanian judicial authority needs to verify the Reservations (R) and
Declarations (D) made by Georgia in relation to the application of some of the
provisions from the Second Additional Protocol to the 1959 Convention.
Checking them we note that none concerns the application of Article 9 of the
Second Additional Protocol to the 1959 Convention,

8. The Bulgarian judicial authority wants to summon a witness in Norway. Which
legal instrument should it use?

The first thing to see is that Directive 2014/41 on EIO is not applicable for this
particular case.

Next, although Norway is not a member of the European Union, some provisions
from the 2000 Convention are still applicable in relation to Norway and Iceland
with the EU according to the Agreement between the European Union and the
Republic of Iceland and the Kingdom of Norway on the application of certain
provisions of the Convention of 29 May 2000 on Mutual Assistance in Criminal
Matters between the Member States of the European Union and the 2001 Protocol
thereto.

E; Subject to the provisions of this Agreement, the content
of the following provisions of the Convention of 29 May
2000, established by the Council of the European Union in
accordance with Article 34 of the Treaty on European Union,
on Mutual Assistance in Criminal Matters between the Member
States of the European Union, hereinafter referred to as ‘the EU
Mutual Assistance Convention’, sha - licable in the
relations between the Republic of Iceland and the Kingdom of
Norway and in the mutual relations between each of these
States and the Member States of the European Union:

Articles 4, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
25 and 26, as well as Articles 1 and 24 to the extent that they
are relevant for any of those other Articles.

We note that Article 5 concerning the sending of procedural documents is not
mentioned in Article 1 para 2 of the Agreement abovementioned, which means
that the 2000 Convention will not be the legal instrument for MLA between the
two countries.

We recall that Article 7 of the 1959 Convention is concerned with the sending of
procedural documents so we will turn our attention to it. We see that the 1959
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Convention is in force in both countries. Now, the Bulgarian judicial authority
needs to verify the Reservations (R) and Declarations (D) made by Norway in
relation to the application of some of the provisions of the 1959 Convention.

Bosnia and Herzegovina 30/04/2004  25/04/2005 24/07/2005
30/09/1993 = 17/06/1994 15/09/1994 R | R | A
Croatia 07/05/1999 = 07/05/1999 05/08/1999 DA
North Macedonia 28/07/1999 | 28/07/1999 26/10/1999
21/04/1961 14/03/1962 12/06/1962 A.
Poland 09/05/1994 | 19/03/1996 17/06/1996 D. | A

Below are the Reservations and Declarations made by Norway to the 1959
Convention concerning the application of Article 7.

Reservation made at the time of signature of Convention on 21 April 1961 and confirmed at the time of deposit of the instrument of ratification on 14 March
1962 - Or. Engl.

A request for service of writs etc., otherwise than by the informal handing over of the document to the person in question, can always be refused.
Period covered: 12/06/1962 -
Articles concerned : 7

Norway

Amendment of a declaration contained in a letter from the Minister of Foreign Affairs of Norway, dated 4 September 2002, registered at the Secretariat
General on 30 September 2002 - Or. Engl

The Government of Norway replaces the declaration made in respect of Article 26, paragraph 4, of the Convention, with the following wording : "The Agreement of 26
April 1974 between Norway, Denmark, Iceland, Finland and Sweden on mutual assistance shall apply.”

Note by the Secretariat :

The initial declaration, made at the time of signature of Convention on 21 April 1961 and confirmed at the time of deposit of the instrument of ratification on 14 March
1962, read as follows :"The Protocol of 26 June 1957 between Norway, Denmark and Sweden on reciprocal assistance in legal matters shall remain in force. "

Period covered: 30/09/2002 -

Articles concerned : 26

Declaration made at the time of signature of Convention on 21 April 1961 and confirmed at the time of deposit of the instrument of ratification on 14 March
1962 - Or. Engl.

A summons which is to be served on an accused person who is staying in Norway must be transmitted to the competent Norwegian authority at least 30 days prior to
the date set for his appearance in court.

Period covered: 12/06/1962 -

Articles concerned : 7

9. The German judicial authority wants to hear, by videoconference, a witness in
Switzerland. Which legal instrument should it use?

Again, the first thing to see is that Directive 2014/41 on EIQ is not applicable for
this case.

Secondly the 2000 Convention is not also applicable.
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Hearing a witness by videoconference is provided for in Article 9 of the Second
Additional Protocol to the 1959 Convention (Treaty no. 182 - Strasbourg,
08/11/2001). The link is provided below:

https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/182

We see that this Protocol is in force both in Germany and Switzerland, so this
protocol is the legal instrument for the MLA between the two countries.

Georgia 25/03/2013 | 10/01/2014 01/05/2014 R | D. | A
Germany 08/11/2001 | 20/02/2015 01/06/2015 R IR | A
—
Greece 08/11/2001 0.
Sweden 08/11/2001 = 20/01/2014 01/05/2014 R | DA
Switzerland 15/02/2002  04/10/2004 01/02/2005 A.
Turkey 22/03/2016 | 11/07/2016 01/11/2016 R | B

Now, the German judicial authority needs to verify the Declarations (D) made by
Switzerland in relation to the application of some of the provisions from the
Second Additional Protocol to the 1959 Convention. Checking them we note that
none concerns the application of Article 9 of the Second Additional Protocol to
the 1959 Convention.

ﬂ Switzerland

Declaration contained in the instrument of ratification deposited on 4 October 2004 - Or. Fr.

Switzerland declares that the Federal Office of Justice of the Federal Department of Justice and Police in Bern is the central competent authority, under Article 4 (and 15

of the Convention), to address and to receive:

- requests for mutual assistance, except if the request is directly submitted to the competent authority of the requested State according to Article 4, paragraphs 1, 3 and
4;

- requests for temporary transfer of persons detained accerding to Article 4, paragraph 2;

- requests for extracts from judicial records according to Article 4, paragraph 5.

Whenever, in case of urgency, a request for mutual assistance is directly submitted to the competent authority of the requested State, a copy of the request and of the

reply must be communicated to the Federal Office of Justice

To contact the Federal Office of Justice and to determine the territorially competent Swiss judicial authority to which requests for mutual assistance can be addressed
directly, the databank of Swiss Localities and Courts can be consulted on line at the following address: http://www.elorge.admin.ch

Period covered: 01/02/2005 -

Articles concerned : 4

Declaration contained in the instrument of ratification deposited on 4 October 2004 - Or. Fr.

Switzerland requires that the personal data transferred by it to another Party for the purposes indicated in Article 26, paragraph 1, letters a and b, cannot be used
without the consent of the person concerned except with the agreement of the Federal Office of Justice for the purposes of procedures for which Switzerland could
have, according to the terms of the Convention or the Protocol, refused or limited the transmission or the use of personal data

Period covered: 01/02/2005 -

Articles concerned : 26

Key points to remember when identifying the legal instrument applicable
in the judicial cooperation process:

v" Always look for a legal instrument for judicial cooperation in criminal
matters in force in the two countries involved in the MLA process.
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v' Always check the countries that signed a Convention (or the
Protocols) and also check the possible reservations and declarations
made by that requested State.

v Check the status of implementation for Council Framework Decisions
or Directives for the MS of the European Union (see EIN’s website).

v" An issuing authority will not use a legal instrument replaced by
another one just because it thinks that the old one was working faster or
the process of cooperation was smoother. For example, an issuing
authority can’t use the Convention of 29 May 2000 on mutual assistance
in criminal matters between the Member States of the European Union
instead of Directive 2014/41/EU of 3 April 2014 regarding the European
Investigation Order, in order to gather evidence in a particular situation
included by the Directive and by the 2000 Convention (for example -
hearing a witness by videoconference).

v" In this case, according to Article 34 para 1 of the Directive, the Directive
is the legal instrument applicable as it replaces, as from 22 May 2017,
the corresponding provisions of 2000 Convention in order to gather
evidence (so, in our example abovementioned, Article 10 of the 2000
Convention has been replaced by the Article 24 of Directive 2014/41 on
EIO). The 2000 Convention can’t be seen as a multilateral agreement or
arrangement, mentioned in Article 34 para 3 of the Directive, since the
objective of the Directive was to replace it by a simpler and more
effective system (see case C-296/08 - Goicoechea — para 54 and 55
applicable mutatis mutandis.

v Denmark and Ireland are not bound by Directive 2014/41on EIO.
v The 2000 Convention is not in force in Greece and Croatia.

17




A. ll. Case scenario:
Solutions:

Q1. Which legal instrument is applicable in order to hear the witness A.B. by
videoconference? If it is not possible to hear the witness by videoconference, can
the witness be heard by telephone conference?

As explained in the introductory case, we see that Romania has transposed the
Directive regarding EIO and that Denmark is not taking part and is not bound by
this legal instrument according to Recital (45) of the same Directive. This means
that the Convention of 29 May 2000 on Mutual Assistance in Criminal Matters
between the Member States of the European Union is applicable as it is in force
in both MS.

The requirements for hearing a witness by videoconference are provided in
Avrticle 10 para 1-8 of the 2000 Convention unfortunately Denmark hasn’t made
any declarations regarding the hearing by videoconference of the witnesses
yet (see the declarations made by each state in the link provided below).

The declarations made by each MS regarding some of the provisions of the 2000
Convention can be accessed on the EJN’s website.

The declarations made by Denmark regarding provisions of the 2000
Convention can be accessed here.

If, for different reasons, it is not possible to hear the witness by videoconference,
the hearing can be done by telephone conference according to the requirements
in Article 11 of the 2000 Convention.

+» If the requesting competent authority is from Croatia, then Article 9 para
1-7 of the Second Additional Protocol to the 1959 European Convention
on Mutual Assistance in Criminal Matters (Strasbourg, 08/11/2001) will
be applicable for the hearing of witness by video conference or by
telephone conference, as Croatia has not signed the Convention of 29 May
2000 on Mutual Assistance in Criminal Matters between the Member
States of the European Union and Denmark is not bound by Directive
2014/41 on EIO.
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Q2. Is it possible to hear the suspect J.H. by videoconference?

As explained in the introductory case, Romania has transposed Directive
2014/41/EU regarding EIO, but Ireland is not taking part and is not bound by
this legal instrument according to Recital (44) of the same Directive.

Both Romania and Ireland have signed and ratified the 2000 Convention, and the
Convention is in force as of 23.08.2020 for Ireland. This means that the
Convention of 29 May 2000 on Mutual Assistance in Criminal Matters between
the Member States of the European Union is applicable as both MS have signed
and ratified it.

The requirements for hearing of a suspect by videoconference are provided in
Article 10 para 9 of the 2000 Convention unfortunately Ireland hasn’t made any
declarations regarding the hearing of the witnesses by videoconference yet
(see the declarations made by each state in the link provided below).

The declarations made by each MS regarding some of the provisions of the 2000
Convention can be accessed on the EJN’s website.

The declarations made by Ireland regarding provisions of the 2000 Convention
can be accessed here.

If the requesting competent authority is from Croatia, then Article 9 para 8 of the
Second Additional Protocol to the 1959 European Convention on Mutual
Assistance in Criminal Matters (Strasbourg, 08/11/2001) will be applicable for
the hearing of a suspect by video conference or by telephone conference, as
Croatia has not signed the Convention of 29 May 2000 on Mutual Assistance in
Criminal Matters between the Member States of the European Union and Ireland
is not bound by Directive 2014/41 on EIO.
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Q3. Identify the requested competent authorities in Denmark and Ireland and the
channels of transmission that need to be used.

LoR => Romania (or other MS with the exception of Croatia and Greece) —
Denmark

According to Article 6 para 1 of the 2000 Convention, requests for mutual
assistance shall be made in writing, or by any means capable of producing a
written record under conditions allowing the receiving Member State to establish
authenticity, and sent directly between judicial authorities with territorial
competence for initiating and executing them, and shall be returned through the
same channels unless otherwise specified.

The requested competent authority can be identify using the Atlas from the EJN’s
website. We select the country — Denmark, the investigative measure needed —
703. Hearing witnesses: by video conference, then select all other matters (it is
not the case for serious economic infractions, money laundering), the legal
instrument applicable — the 2000 Convention, and adding the city — Aarhus —
should give us the competent authority where the LoR should be send directly
(see the steps below).

Info about national W EU Legal Instruments for pv Status of implementation in the Cooperation with non-EU
systems Judidcial Cooperation Member States of EU legal countries and judidial networks

instruments

Denmark —Tools

" About EIN
' Introduction to the EIJN Website
" EIN Secretariat

o EJN Meetings Find competent authority to receive your request for judicial cooperation
* Projects

' Reports

" EIN Awareness

' Registry (EJN partially restricted

area) !/‘J‘ Draft a request for judicial cooperation
" COVID-19 and judicial (u;‘}\ -

cooperation in criminal matters

" European Arrest Warrant
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Search Competent Authorities:

Country: Denmark (DK) (Select another country)

Choose measure: |ALL ~

() 504. Interim measures in view of confiscation
(0) 505. Cenfiscation

(7) 601. Visit to and search of homes

() 802, Visit and search on the site of an offence

() 701. Summoning witnesses

() 702. Hearing witnesses: standard procedure

03. Hearing witnesses: by video conference

04. Hearing witnesses: by telephone

(7) 705. Hearing children

(7) 706. Hearing persons collaborating with the inguiry
(C) 707. Hearing victims/plaintiffs

() 708. Hearing experts

() 709. Summoning suspects/persons accused

(7y 710. Hearing suspects/persons accused: standard procedure

B RRRERRR R

For information on whether the measure is available in the Member State from which you are seeking assistance or for information regarding its
execution in the Member State, you may consult the Fiches Belges. For your convenience, a direct link [#] to the relevant Fiches Belges is
located next to each of the above measures.

Last reviewed on 15 March 2019 by Tools Correspondent

L

Search Competent Authorities:

Country: Denmark (DK) (Select another country)

Measure: Wity victims, s - Sur and hearing [Select another measure)
Hearing witnesses: by video conference (703)

Select the matter of crime () Serious economic infractions, money laundering
(if the request concerns measures in criminal cases with regard to the following provisions in the danish
criminal code:

- embezzelment

- fraudulent conversion

- fraud

- fraudulent abuse of a persons position

- extorsion

- fraudulent preference and conveyance

- tax evasion of particular serious nature
- other offences against property

- violation of the danish tax legislation

- eu-fraud

and if there is a reason to believe that the violation is:
- of considerable proportions

- committed in connection with organised crime

- or otherwise of particular serious nature)

All other matters
—_—
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Search Authorities:
Search by locality involved in the
measure

City/PC:
=~

Le_arhus\ |

Search by competent authority

M\

Name:

Address:

P. Code:

City:

Area: |Choose...

Search Competent Authorities:

Fax number:

Country: Denmark (DK) {Select another country)
Measure: Witnesses, victims, suspects - Summoning_and hearing (Select another measure)
Hearing witnesses: by video conference (703)
Select the matter of crime:  All other matters (Select another option)
Legal instrument: Convention of 29 May 2000 on Mutual Assistance in Criminal Matters
between the Member States of the European Union  (Ratification
details)
Authority Type: Police District (Regional)
Resultant Competent Authority:  @stjyllands Politi
General data ] [ Videoconference ] [ Areas ] [ Properties ] [ Associated CPs ]
Mame: @stjyllands Politi
Address:  Ridderstreede 1
Department
(Division):
City:  Aarhus C
Postal code: 8000
Phone number: 0045 87 31 14 48 Mobile phone:

Email Address:  ojyl@peoliti.dk

S— -
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After sending the LoR to this competent authority, the requesting and requested
authority will enter into contact in order to arrange all the technical details for this
hearing.

In the case of Croatia Article 4 of the Second Additional Protocol to the 1959
European Convention on Mutual Assistance in Criminal Matters will be
applicable, of course, if a more favorable bilateral agreement between the two
countries doesn’t exist (MoJ to MoJ channel).

LoR => Romania (or other MS with the exception of Greece and Croatia) —
Ireland

According to Article 6 para 1 of the 2000 Convention, requests for mutual
assistance shall be made in writing, or by any means capable of producing a
written record under conditions allowing the receiving Member State to establish
authenticity and sent directly between judicial authorities with territorial
competence for initiating and executing them, and shall be returned through the
same channels unless otherwise specified.

Notwithstanding paragraph 1, the United Kingdom and Ireland, respectively,
may, when giving the notification provided for in Article 27(2), declare that
requests and communications to it, as specified in the declaration, must be
sent via its central authority. These Member States and the UK and Ireland may
at any time by a further declaration limit the scope of such a declaration for the
purpose of giving greater effect to paragraph 1. They shall do so when the
provisions on mutual assistance of the Schengen Implementation Convention are
put into effect for them (Article 6 para 3 of the 2000 Convention).

Ireland made a declaration to this Article and so, all incoming requests shall be
sent to the Minister for Justice and Equality as the Central Authority (see
below).

In a_lccordance with Article 6(3) of the Convention Ireland declares that requests for mutual
assistance must be sent via the central authority designated by virtue of its declaration under
Article 24(1)(b), namely the Minister for Justice and Equality.

For this reason, the request for mutual assistance shall be addressed in writing by
the Ministry of Justice of Romania (requesting authority) to the Ministry of
Justice and Equality Ireland (as requested Central authority) and shall be returned
through the same channels.
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Info about national

EU Legal Instruments for Status of implementation in the
Member States of EU legal
instruments

m Tools [I
About EIN

Introduction to the EIN Website

Cooperation with non-EU

systems Judidial Cooperation countries and judicial networks

EIN Secretariat

EIN Meetings ent authority to receive your request for judicial cooperation

o

Projects

Reports
EIN Awareness
4 Compendium

Draft a request for judicial cooperation

Registry (EIN partially restricted
area)

COVID-19 and judicial
cooperation in criminal matters

European Arrest Warrant

Search Competent Authorities:

Country: Ireland (1) I[N (Select another country)

Choose measure: |ALL hd |

(0) 707. Hearing victims/plaintiffs

() 708. Hearing experts

() 709. Summoning suspects/persons accused

(0) 710. Hearing suspects/persons accused: standard procedure

(@ 711. Hearing suspects/persons accused: by video conference

(7) 712. Hearing sUSpec 3ccused: by telephone

Q713
(801
(802
(803
(804
() 805
L1
(902
903

. Confrontation
. Cross-border observation

. Cross-barder hot pursuit

. Cross-border tracking (by placing a beeper on a vehicle or a person)

. Controlled deliveries

. Joint investigation teams

. European Arrest Warrant

. Enforcement of a Financial Penalty

. Enforcement of a Custodial Sentence

B RO R R R R R R

For information on whether the measure is available in the Member State from which you are seeking assistance or for information regarding its
execution in the Member State, you may consult the Fiches Belges. For your convenience, a direct link [£] to the relevant Fiches Belges is

located next to each of the above

measures.

Last reviewed on 6 July 2016 by EIN Secretariat
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Search Competent Authorities:
Country: Ireland (IE) W (Select another country)

Measure: WWitr wvictims, s - Surn i and hearing (Select another measure)

Hearing witnesses: by video conference (703)

Legal instrument: European Convention on mutual assistance in criminal matters,
Strasbourg, 20 April 1959

Authority Type: MLA Department of Justice, Equality and Law Reform The Central
Authority for Mutual Assistance {Central)

Resultant Competent Authority:
Department of Justice and Law Reform, The Central Authority for Mutual Assistance and EAW
General data | | Videoconference | | Areas | | Properties | | Associated CPs
Mame: Department of Justice and Law Reform, The Central Authority for Mutual Assistance and EAW
Address: 51 St Stephens Green Dublin 2
Department
Division):
City: Dublin 2
Postal code:
Phone number: (+353) 1- 408 6108 / 408 Mobile phone:
5107
Fax number: (+353) 1- 408 6117 Email Address: mutual@justice.ie
I

Q4. Which form for the LoR is to be used by the requesting judicial authority
when asking for the hearing by videoconference or by telephone conference?

There is no specific form for the LoR which is to be send by the requesting
authority to the requested authority neither in the 2000 Convention nor in the
1959 Convention and its additional protocols.

Requesting authority have struggled to draft different forms of an LoR to be sent
to the requested authority. And this is not an easy task!

For this reason, on the EJN website in the Section — Compendium —there is the
possibility to draft an LoR depending on whether the requested authority is
located in an EU Member State, Norway or a non-EU Member State.

A Compendium User Manual is available on the same webpage.
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Q5. Fill in the LoRs necessary for hearing the witness and the suspect.

The participants will have to fill in an LoR in order to hear a witness and/or a
suspect by MLA.

Notes when filling in the LoRs for the hearing of witness and suspect:

- When filling in the request for mutual legal assistance in the section —
Requesting authority - introduce all the details of a national judicial
authority competent to investigate the offences provided in the case
scenario from the country where the seminar is taken place (!!! the
requesting authority will only remain the same as in the case
scenario if the seminar is taken place in Romania).

- Section — Requested authority — will be filled in with the information
from question c).

- Section — Requested measure — 703. Hearing witnesses: by video
conference or 711. Hearing suspects/persons accused: by video
conference depending on the LoR.

- Section — Persons concerned — please insert the details of the two
suspects and witness (person 1, 2 and 3). Please add random details
when missing from the ones provided in the case scenario.

- Section - Urgency / Confidentiality — fill in Yes or No depending on
your national provision. In case you put Yes for either of the two boxes
— the participants will indicate if there is a procedural deadline and the
reasons for the urgency or confidentiality.

- Section — Legal basis of the request — depending on the LoR:

o forthe LoR - hearing the witness by video conference is the 2000
Convention (with the exception of Croatia where the legal basis
is the Second Additional Protocol to the European Convention
on Mutual Assistance in Criminal Matters, Strasbourg, 08
November 2001),

e forthe LoR — hearing the suspect by videoconference is the 2000
Convention.

If there is a bilateral/multilateral treaty between your country and the
requested country from the case scenario, the participants will indicate
the treaty/convention/agreement or any other international instrument
existing between the two countries.
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- When filling the section - Facts and qualification — the participants
will introduce the national provisions applicable for the facts described
in the case scenario.

- When filling the section - Special formalities required under the law
of the requesting state — the participants will introduce the formalities
provided by the national law in relation to hearing the witnesses or the
suspects (if applicable).

- In the section - Other authorities involved — the participants will fill
In the authority/authorities provided by the national law (if applicable).
The participants will specify the role of these authorities or if they
request to assist to the execution of the request.

- In the section - Specific information needed in case of request for
hearings by videoconference — the participants will fill in any
information regarding their judicial authority or any fictional
information (if not known) for the requesting authority and random
information for the requested authority and pre-meeting information not
known from the case provided.

- In the section Annexes — if filled in please mention the name of the
annex.

- For the section - Signature / Official stamp — the participants will fill
in a random name and position.

Q6. Are there any time limits for the execution of the MLAs by the requested
competent authorities?

Different from Directive 2014/41/EU regarding the European Investigation Order
in criminal matters where express time limits for recognition or execution (see
Article 12) have been introduced, neither the 2000 Convention nor the Second
Additional Protocol to the European Convention on Mutual Assistance in
Criminal Matters provide such time limits for execution of an LoR.

As a general rule, the requests shall be executed as soon as possible and if
possible, within the deadlines indicated by the issuing authority.
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e Convention on Mutual Assistance in Criminal Matters between the
Member States of the European Union (2000 Convention)

Article 4 para 2 provides that the requested Member State shall execute the
request for assistance as soon as possible, taking as full account as possible of the
procedural deadlines and other deadlines indicated by the requesting Member
State.

If it is foreseeable that the deadline set by the requesting Member State for
executing its request cannot be met the authorities of the requested Member State
shall promptly indicate the estimated time needed for execution of the request.
The authorities of the requesting Member State shall promptly indicate whether
the request is to be upheld, nonetheless. The authorities of the requesting and
requested Member States may subsequently agree on further action to be taken
concerning the request (Article 4 para 4).

e Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters

There are no time limits provided for the execution of an LoR in the Convention,
which means that the requests are to be executed as soon as possible and, if
possible, within the deadlines indicated by the issuing authority.

Q7. Which rules and requirements will apply to the hearing the witness or
suspect?

In order to ensure the admissibility of the evidence obtained, the authorities of
the requested State shall comply with the formalities and procedures indicated by
the authorities of the requesting State provided that they are not contrary to
fundamental principles of law in the requested State.

e Hearing by videoconference of the witness => Article 10 of the 2000
Convention

Conditions, rules and requirements applicable:

v" The witness is in one Member State’s territory and has to be heard by the
judicial authorities of another Member State.

v" It is not desirable or possible for the person to be heard to appear in the
territory of the requesting MS in person.

v" The requested Member State shall agree to the hearing by videoconference
provided that the use of the videoconference is not contrary to fundamental
principles of its law.

v" The judicial authority of the requested Member State shall summon the
person concerned to appear in accordance with the forms laid down by its
law.
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v

v

A judicial authority of the requested Member State shall be present during
the hearing, where necessary assisted by an interpreter, and shall also be
responsible for ensuring both the identification of the person to be heard
and respect for the fundamental principles of the law of the requested
Member State.

If the judicial authority of the requested Member State is of the view that
during the hearing the fundamental principles of the law of the requested
Member State are being infringed, it shall immediately take the necessary
measures to ensure that the hearing continues in accordance with the said
principles.

Measures for the protection of the person to be heard shall be agreed,
where necessary, between the competent authorities of the requesting and
the requested Member States.

The hearing shall be conducted directly by, or under the direction of, the
judicial authority of the requesting Member State in accordance with its
own laws.

At the request of the requesting Member State or the person to be heard
the requested Member State shall ensure that the person to be heard is
assisted by an interpreter, if necessary.

The person to be heard may claim the right not to testify which would
accrue to him or her under the law of either the requested or the requesting
Member State.

The judicial authority of the requested Member State shall on the
conclusion of the hearing draw up minutes indicating the date and place
of the hearing, the identity of the person heard, the identities and functions
of all other persons in the requested Member State participating in the
hearing, any oaths taken and the technical conditions under which the
hearing took place.

The document shall be forwarded by the competent authority of the
requested Member State to the competent authority of the requesting
Member State.

The cost of establishing the video link, costs related to the servicing of the
video link in the requested Member State, the remuneration of interpreters
provided by it and allowances to witnesses and experts and their travelling
expenses in the requested Member State shall be refunded by the
requesting Member State to the requested Member State, unless the latter
waives the refunding of all or some of these expenses.
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Hearing by videoconference of the witness => Article 9 para 1-7 of the
Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters

Conditions, rules and requirements applicable:

v

v

v

v

v

The witness 1s in one Member State’s territory and has to be heard by the
judicial authorities of another Member State.

It is not desirable or possible for the person to be heard to appear in the
territory of the requesting MS in person.

The requested Member State shall agree to the hearing by videoconference
provided that the use of the videoconference is not contrary to fundamental
principles of its law.

Requests for a hearing by video conference shall contain the reason why
it is not desirable or possible for the witness or expert to attend in person,
the name of the judicial authority and of the persons who will be
conducting the hearing.

The judicial authority of the requested Party shall summon the person
concerned to appear in accordance with the forms laid down by its law.

A judicial authority of the requested Party shall be present during the
hearing, where necessary assisted by an interpreter, and shall also be
responsible for ensuring both the identification of the person to be heard
and respect for the fundamental principles of the law of the requested
Party.

If the judicial authority of the requested Party is of the view that during
the hearing the fundamental principles of the law of the requested Party
are being infringed, it shall immediately take the necessary measures to
ensure that the hearing continues in accordance with the said principles;

Measures for the protection of the person to be heard shall be agreed,
where necessary, between the competent authorities of the requesting and
the requested Parties

The hearing shall be conducted directly by, or under the direction of, the
judicial authority of the requesting Party in accordance with its own laws.

The judicial authority of the requested Party shall on the conclusion of the
hearing draw up minutes indicating the date and place of the hearing, the
identity of the person heard, the identities and functions of all other
persons in the requested Party participating in the hearing, any oaths taken
and the technical conditions under which the hearing took place.
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v" The document shall be forwarded by the competent authority of the
requested Party to the competent authority of the requesting Party.

e Hearing by videoconference of the suspect => Article 10 para 9 of the
2000 Convention

Member States may at their discretion also apply the provisions of Article 10 of
the 2000 Convention, where appropriate and with the agreement of their
competent judicial authorities, to hearings by videoconference involving an
accused person. In this case, the decision to hold the videoconference, and the
manner in which the videoconference shall be carried out, shall be subject to
agreement between the Member States concerned, in accordance with their
national law and relevant international instruments, including the 1950 European
Convention for the Protection of Human Rights and Fundamental Freedoms.

Any Member State may, when giving its notification pursuant to Article 27(2),
declare that it will not apply the first subparagraph. Such a declaration may be
withdrawn at any time. Hearings shall only be carried out with the consent of
the accused person. Such rules as may prove to be necessary, with a view to the
protection of the rights of accused persons, shall be adopted by the Council in a
legally binding instrument.

Conditions, rules and requirements:

v" The suspect is in one Member State’s territory and has to be heard by
the judicial authorities of another Member State.

v" It is not desirable or possible for the person to be heard to appear in the
territory of the requesting MS in person.

v" The requested MS considers the hearing appropriate and has the
agreement of its competent judicial authorities for the hearing.

v" It must exist an agreement between the competent judicial authorities
involved with regard to holding the videoconference.

v" An agreement on the manner in which the videoconference shall be
carried out should be reached by the Parties concerned.

v’ The consent of the suspect.
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