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Mutual recognition II.

A. |. Introductory scenario

Supposing an offender has committed an offence in your country and the
competent authority dealing with the case (depending on the provisions of the
national law — prosecutor, investigating judge, judge, etc.) wants to take/to
request a decision on supervision measures as an alternative to the provisional
detention during the investigative phase (even though, for example, the
conditions for taking the provisional detention are also met).

Questions:

1. Are there any alternative measures to provisional detention provided in
your legal system for such cases? Please indicate and briefly describe
them.

2. If such alternative measures exist in your legal system, do they apply under
the same conditions to an offender who is lawfully resident in another
MS and has committed an offence and your judicial authorities have
competence to investigate it? Are there any special provisions regarding
an offender who is lawfully resident in another MS? Please indicate and
briefly describe them.

3. If the competent authority in your country imposes supervision measures
to the offender, is it possible, according to your national law, to ask the
transfer of the supervision so the offender lawfully resident in another MS
to be supervised in his country by the competent authority whilst waiting
for his trial in your country? What is the legal instrument applicable in this
case?




A. 1l. Exercises:

Find the following executing competent authorities and the languages to be
used in the Certificate (for general criminal cases):

1. A German competent authority wants to transfer the supervision of the
sentenced person A.N. who is lawfully and ordinarily residing in Brussels,
Belgium.

Competent authority:

Language:

2. A French competent authority wants to transfer the supervision of the accused
person B.C. who is lawfully and ordinarily residing in Vigo, Spain.

Competent authority:

Language:

3. A Spanish competent authority wants to transfer the supervision of the accused
person M.M. who is lawfully and ordinarily residing in Vienna, Austria.

Competent authority:

Language:

A. lll. Case scenario:

AW., an Austrian citizen, resident in Vienna, Austria was on a two-week
vacation in Brasov, Romania to visit some Romanian friends. On 6 January 2020
A.W. and his friends went to a bar in Brasov. At one point, A.W. had a discussion
with a person from another group and the two started to threaten each other. A.W.
got nervous and went to the victim A.B. and hit them on the head with a bottle.
A.B. fell down unconscious and in that moment A.W. ran from the bar. A.B. was
taken to a local hospital where he remained for two weeks for medical care.

The forensic document issued stated that A.B. suffered injuries that will
necessitate 100 days of medical care.

According to the Romanian criminal law the facts constitutes the offence of
bodily injury provided for in article 194 of the Romanian Criminal Code (the
maximum penalty is 7 years of imprisonment).




On 10 January charges were pressed against A.W. by the Prosecutor’s Office
attached to the Brasov Court of First Instance.

A.W. admitted committing the offence but he considered that he was provoked
by the victim A.B. and his friends and that it was an uncontrolled reaction.

Taking into consideration the severity of the offence and the fact that A.W.
appears to be lawfully residing in Austria, the Romanian prosecutor dealing with
the case wants to impose a provisional measure, respectively a 60-day judicial
control against offender A.W. in which he must observe the following
obligations:

a) to report to the Prosecutor’s Office attached to the Brasov Court of First
Instance or to the judge whenever he is called.

b) to inform the designated authority in charge of the supervision whenever he
changes the place where he is staying.

C) to report to the designated police station according to the plan of supervision
agreed or whenever he is called.

d) to not get closer than 200 metres to the victim A.B.

Questions:

1. Can the supervision of the obligations imposed on A.W. be executed in
Austria?

2. What are the criteria for forwarding a decision on supervision measures
to another MS? Is it necessary to have the prior consent of AW. in our
case?

3. Is it mandatory for the competent authority to forward a decision on
supervision measures to the competent authorities in another MS?

4. Find the competent authorities from the two countries involved in the
possible transfer of the supervision of the obligations imposed to the
offender A.W.

5. How will the issuing competent authority and the executing competent
authority proceed in this case?

6. What challenges may face the issuing and the executing competent
authorities and how can they be overcome?

7. What are the benefits in this case if such transfer of supervision is
successful?




Part B. Additional notes for the trainer regarding the cases

A. ll1. Case scenario:

e The case scenario will be discussed according to the national provisions of
the country where the seminar is taking place (except for Ireland).

e [f the seminar is taking place in Austria, the issuing and executing MS will
be switched, with the convicted person lawfully residing in Bucharest,
Romania and visiting Austria).

Part C. Methodological approach

l. General idea and core topics

The idea of this training material is to make the court staff from the Member
States familiar with the legal instrument for judicial cooperation available at
European level with a view to monitoring the supervision measures.

Court staff are often involved in administrative tasks ranging from filling in the
form requested by the legal instrument, identifying the competent authority to
send it to, translation of the form, to requesting or sending additional information
regarding judicial cooperation.

For these reasons, the following main aspects will be covered within the
seminars:

1. Scope of application of the Council Framework Decision 2009/829/JHA on the
application, between Member States of the European Union, of the principle of
mutual recognition to decisions on supervision measures as an alternative to
provisional detention.

2. Familiarisation with the general structure of the Council Framework Decision
2009/829/JHA.

3. ldentification of some of the challenges the issuing and executing competent
authorities may be facing when requesting the transfer of the supervision
measures.

4. Highlighting the benefits of the transfer of the decision on supervision
measures.

5. Understanding some practical issues that may arise before and after the transfer
of supervision.

6. Administrative details: How should an issuing authority proceed in a certain
situation? Which language is to be used? Where can the issuing authority find the




competent authority from the executing Member State which the request needs to
be addressed to?

Il.  Working groups and structure of the seminar

The seminar will start with the Introductory case which is designed to make
participants aware of Council Framework Decision 2009/829/JHA on the
application, between Member States of the European Union, of the principle of
mutual recognition to decisions on supervision measures as an alternative to
provisional detention. Solving the introductory case and answering the questions
should take approx. 15-20 minutes.

After the Introductory case, the trainer will provide the participants with a brief
presentation (Power point) highlighting the important features of the Council
Framework Decision 2009/829 — objectives, definitions, criteria, grounds for-
recognition, time limits, adaptation, governing law, subsequent decisions,
obligations and information (approx. 15-20 min).

A 10-minute break is recommended at this point.

Solving the exercises from point A.Il should take around 15 minutes as they are
meant to help the participants in understanding the mechanism for finding a
competent authority and the language to be used in the Certificate.

The Case scenario is the opportunity to understand Council Framework Decision
2009/829/JHA.. The participants will work in groups of 5-6 and will have a laptop
connected to internet in order to solve the questions. Solving the Case scenario
and answering the questions should take approx. 2 hours.

Any remaining questions should be discussed at the end of the seminar (for
approx. 5-10 minutes).

The organisers should try to create groups of participants with an approximate
same level of experience in working with the CFD 2009/829 when solving the
case scenarios.

I11. Additional material

All participants will be provided with a copy of the Council Framework Decision
including the Forms in the Annexes | and I1. Also, the participants must bring or
have access to their national provisions implementing the CFD.



Part D. Solutions

A. |. Introductory scenario:

QL1: Are there any alternative measures to provisional detention provided in your
legal system for such cases that can be taken? Please indicate and briefly
describe them.

In order to answer this question, the participants will indicate and briefly describe
the alternative measures to provisional detention regulated in their legal system.

Q2: If such alternative measures exist in your legal system, do they apply with
the same conditions to an offender who is lawfully resident in another MS and
has committed an offence and your judicial authorities have competence to
investigate it? Are there any special provisions regarding an offender who is
lawfully resident in another MS? Please indicate and briefly describe them.

After indicating the alternative measures, now the participants will have to
indicate if these measures can apply under the same conditions to an offender
who is lawfully resident in another MS. Here the participants will provide their
national provisions in this respect (indicating if special provisions are put in place
regarding an offender who is lawfully resident in another MS).

Q3: If the competent authority in your country imposes supervision measures to
the offender, is it possible according to your national law request ask the transfer
of the supervision so the offender lawfully resident in another MS to be supervised
in his country by the competent authority whilst waiting for his trial in your
country? What is the legal instrument applicable in this case?

In this situation Council Framework Decision 2009/829/JHA! of 23 October
2009 on the application of the principle of mutual recognition to decisions on
supervision measures as an alternative to provisional detention (European
Supervision Order) which had to be implemented by 1 December 2012 is
applicable.

The abovementioned decision has been implemented by almost all European
Union Member States except for Ireland, who is currently implementing the
Council Framework Decision although the implementation period has elapsed.

The status of the implementation of the Council Framework Decision
2009/829/JHA of 23 October 2009 is available on the EJN website — www.ejn-
crimjust.europa.eu (in the section dedicated to the CFD 2009/829/JHA)

10.J. L 294,11.11.2009
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Taking into account that the principle of mutual recognition should also apply
to pre-trial orders, this legal instrument is enabling a person resident in one
Member State, but subject to criminal proceedings in a second Member State, to
be supervised by the authorities in the State in which he/she is resident whilst
awaiting trial and ensures that he/she is not treated any differently from a
person subject to criminal proceedings who is so resident.

The Framework Decision has as its main objectives the promotion, where
appropriate, of the use of non-custodial measures as an alternative to provisional
detention, even where, according to the law of the Member State concerned, a
provisional detention could not be imposed ab initio and to ensure the due course
of justice and, in particular, that the person concerned will be available to stand
trial.

The measures provided for in the CFD should also aim at enhancing the right to
liberty and the presumption of innocence in the European Union and at ensuring
cooperation between Member States when a person is subject to obligations or
supervision pending a court decision.

Still, the CFD does not confer any right on a person to the use, in the course of
criminal proceedings, of a non-custodial measure as an alternative to custody.
This is a matter governed by the law and procedures of the Member State
where the criminal proceedings are taking place (article 2 para 2 of the CFD).

At this point the participants should be able to identify the national provisions
iImplementing the CFD 2009/829/JHA, as communicated in its notification to
the General Secretariat of the Council of the European Union.

The information regarding the implementation of the CFD for each MS is
available on the EJN website as above indicated.



A. 1l. Exercises:

Find the following executing competent authorities and the languages to be
used in the Certificate (for general criminal cases):

In order to find the competent authorities, we will use the Atlas available on the
EJN website — www.ejn-crimjust.europa.eu, select the executing MS as the
executing countries and 905. Execution of a Supervision Measure.

Regarding the languages for the Certificate, we will use the section — Supervision
Measures — Notifications for each of the MS available on EJN’s website.

If not notified anything in relation to article 24 of the CFD, then the official
language(s) of the MS will be used.

The results should be as follows:

1. A German competent authority wants to transfer the supervision of the
sentenced person A.N. who is lawfully and ordinarily residing in Brussels,
Belgium.

Name: Parket van de procureur des Konings te Brussel (Bureau
CIS)- Parquet du procureur du Roi de Bruxelles (Bureau
CIS)

Address: Portalis, Rue des Quatre bras, 4

Department (Division):

City: Bruxelles

Postal code: 1000

Phone number: +32 (0)2 508 70 80

Mobile phone:

Fax number: +32 (0)2 519 82 96

Email Address: cis.bxl@just.fgov.be

According to article 24 of the CFD the languages accepted by the Belgian

authorities are: Dutch, French, German and English.



https://www.ejn-crimjust.europa.eu/ejn/AtlasChooseCountry/EN
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mailto:cis.bxl@just.fgov.be

2. A French competent authority wants to transfer the supervision of the
sentenced person B.C. who is lawfully and ordinarily residing in Vigo, Spain.

Name: Oficina Decanato of Vigo (para su reparto a los Juzgados de
Instruccion)

Address: Lalin, 4

Department (Division):

City: Vigo

Postal code: 36209

Phone number: +34986817168

Mobile phone:

According to article 24 of the CFD the language accepted by the Spanish
authorities is Spanish.

3. A Spanish competent authority wants to transfer the supervision of the
sentenced person M.M. who is lawfully and ordinarily residing in Vienna,
Austria.

Name: Staatsanwaltschaft Vienna
Address: Landesgerichtsstrale 11
Department (Division):

City: Vienna

Postal code: 1082

Phone number: +43 1401270

Mobile phone:

Fax number: +43 1 40127 306950
Email:

A translation into German is to be attached to the certificate. Certificates in other
languages are accepted on the basis of reciprocity, that is to say on condition
that the issuing State also accepts certificates in German as an executing State.




A. ll1. Case scenario:

Q1: Can the supervision of the obligations imposed to A.W. be executed in
Austria?

In our case, the Romanian competent authorities may request to transfer the
supervision of the obligations which are to be imposed on A.W. to the Austrian
competent authorities and the legal instrument applicable is the Council
Framework Decision 2009/829/JHA of 23 October 2009 on the application of
the principle of mutual recognition to decisions on supervision measures as
an alternative to provisional detention (European Supervision Order) which
had to be implemented by 1 December 2012.

The abovementioned CFD has been implemented by two MS (the Austrian
national law implementing the CFD entered into force on 1 August 2013 and the
Romanian national law implementing the CFD entered into force on 26 December
2013).

The Romanian competent authorities will apply the provisions from the
national law implementing the CFD in order to forward the decision on
supervision measure to the competent authorities of the other MS.

Q2: Which are the criteria for forwarding a decision on supervision measures to
another MS? Is it necessary the prior consent of A.W. in our case?

e Article 9 para 1 of the CFD provides that a decision on supervision
measures may be forwarded to the competent authority of the Member
State in which the person is lawfully and ordinarily residing, in cases
where the person, having been informed about the measures concerned,
consents to return to that State.

From this paragraph we can see two conditions that have to be met before
forwarding a decision to another MS: the suspected person is lawfully and
ordinarily residing in another MS and, after being informed about the measures
concerned, consents to return to the executing MS.

The CFD cannot be used against the will of the person concerned. The suspect
must cooperate with the competent authorities where he is residing during the
supervision period.

e As an exception, article 9 para 2 of the CFD provides that the competent
authority in the issuing State may, upon request of the person, forward the
decision on supervision measures to the competent authority of a Member
State other than the Member State in which the person is lawfully and
ordinarily residing, on condition that the latter authority has
consented to such forwarding.
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It is possible to forward the decision on supervision measures to another MS in
which the person is lawfully and ordinarily residing only if there is the request of
the suspected person and the other MS consent to such a forwarding if the
conditions for such consent are met.

When implementing the Framework Decision, Member States shall determine
under which conditions their competent authorities may consent to the
forwarding of a decision on supervision measures in cases pursuant to
paragraph 2.

For example, regarding article 9 para 2, Romania, as executing state, notified
the General Secretariat of the Council of the European Union at the moment of
implementing the CFD that it may recognise the supervision order not only when
the person is a legal and ordinary resident in Romania, but also in case when
one of his/her family members is a Romanian national or resident, or is
going to engage in a professional activity, study or training in Romania.

For example, regarding article 9 para 2, Austria, as executing state, notified the
General Secretariat of the Council of the European Union at the moment of
implementing the CFD that it may recognise the supervision irrespective of
whether the person concerned has their domicile or permanent residence in
Austria if, because of specific circumstances, ties exist between the person
concerned and Austria of such intensity that it can be assumed that
monitoring in Austria will help facilitate the social rehabilitation and
reintegration of the person concerned.

11



Q3: Is it mandatory for the competent authority to forward a decision on
supervision measures to the competent authorities in another MS?

Avrticle 9 para 1 of the CFD provides that a decision on supervision measures may
be forwarded to the competent authority of the Member State in which the
person is lawfully and ordinarily residing, in cases where the person, having been
informed about the measures concerned, consents to return to that State.

The wording used by the CFD “may” be forwarded could induce the idea that it
could be an arbitrary decision of the issuing competent authority whether to
forward such a decision on supervision measures to another MS in which the
person is lawfully and ordinarily residing. It should be like this in practice.

This paragraph must be read in conjunction with article 22 of the CFD in which
it is provided that the competent authorities of the issuing State and of the
executing State shall consult each other during the preparation, or, at least,
before forwarding a decision on supervision measures together with the
certificate.

So, the decision whether to forward a decision on supervision measures must be
an informed decision, taken on the information received from the competent
authorities of the executing State.

For example, the competent authority of the executing State can communicate:

e information on the risk that the person concerned might pose to victims
and to the general public in the executing MS,

¢ information allowing verification of the identity and place of residence of
the person concerned,

e other information needed to facilitate the smooth and efficient monitoring
of the supervision measures

Q4: Find the competent authorities from the two countries involved in the
possible transfer of the supervision of the obligations imposed to the offender
AW.

According to articles 6 and 7 of the CFD each MS can, according to national law,
designate the competent authorities as requested by the legal instrument.

The competent authorities can be judicial or non-judicial (with the exception of
the provisions where it is mandatory to designate a judicial competent authority
—e.g. article 18 para 1 c) of the CFD).

Each Member State may designate a central authority or, where its legal system
so provides, more than one central authority to assist its competent authorities.

12




A Member State may, if it is necessary as a result of the organisation of its internal
judicial system, make its central authority(ies) responsible for the
administrative transmission and receipt of decisions on supervision measures,
together with the certificates referred to in Article 10, as well as for all other
official correspondence relating thereto. As a consequence, all communications,
consultations, exchanges of information, enquiries and notifications between
competent authorities may be dealt with, where appropriate, with the assistance
of the central authority(ies) of the Member State concerned (article 7 para 4 of
the CFD).

The competent authorities can be found here (notifications from each of the
MS when implementing the CFD).

v The Romanian competent authority to forward the decision on supervision
measures, this is according to the national legislation implementing the
CFD 2009/829/JHA the judicial authority that took the decision on
supervision measure (in our case, the prosecutor from the Prosecutor’s
Office attached to the Brasov Court of First Instance).

v' The Austrian competent authorities for incoming requests to monitor
supervision measures are the Regional Courts. The certificate must be
submitted together with the necessary documents from the Regional Court
within whose jurisdiction the person concerned has their domicile or
permanent residence or, in cases pursuant to Article 9(2), the Regional
Court within whose jurisdiction specific ties exist with the person
concerned.

The information regarding the competent authorities as issuing or executing
competent authorities can be consulted on the EJN’s website — www.ejn-
crimjust.europa.eu (information provided for each MS):

Romania — information is found here.

Austria — information is found here.

In order to see the Austrian competent authority we will use the Atlas available
on the EJN’s website — www.ejn-crimjust.europa.eu, select Austria as the
executing country and 905. Execution of a Supervision Measure (see Annex 3).

13
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The result should be as follows:

Name: Staatsanwaltschaft Vienna
Address: Landesgerichtsstralie 11
Department (Division):

City: Vienna

Postal code: 1082

Phone number: +43 1401270

Mobile phone:

Fax number: +43 1 40127 306950
Email Address:

And the link to the result is found here.

Q5: How will the issuing competent authority and the executing competent
authority proceed in this case?

e Issuing competent authority:

If possible, enter into prior consultation with the competent authority of the
executing MS according to article 22 of the CFD before deciding to
forward the decision on supervision measure and gather valuable
information from the executing authority regarding the possibility of
supervision of the suspected person.

Take the consent of the suspect according to article 9 of the CFD in case
of forwarding the decision on supervision measures to the MS in which he/
she is lawfully residing.

Verify the lawful and ordinary residence of the suspected person in
accordance with article 9 para 1 or the cases in which the executing MS,
other than the one in which the suspected person lawfully and ordinarily
resides, consents to such a forward (article 9 para 2-4 of the CFD).

Identify the competent authority from the executing MS to send the
Certificate and the decision on supervision measures (article 10 para 6
CFD) to.

Fill in the Certificate provided in Annex | of the CFD and send it directly
to the competent authority from the executing MS along with the decision
on supervision measure (which must be enforceable according to the
national law of the issuing MS — see article 4 a) of the CFD).

Keep monitoring the supervision measures until informed by the
authorities from the executing MS on the decision to recognize the decision
on supervision measures (article 11 para 1 of the CFD)

e Executing competent authority:

14
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v’ After receiving a decision on supervision measures, from an executing
authority which it has no competence to recognize, forwards the decision
together with the certificate to the competent authority and informs the
competent authority in the issuing State to which authority it has forwarded
this decision.

v' Take a decision within 20 working days of receipt of decision on
supervision measures (the limit can be extended by another 20 working
days if a legal remedy has been introduced against the decision regarding
the recognition).

v If it is not possible, in exceptional circumstances, to comply with the time
limits it shall immediately inform the competent authority in the issuing
State, by any means, giving reasons for the delay and indicating how long
it expects to take to issue a final decision.

v Postpone the decision on recognition of the decision on supervision
measures where the certificate received is incomplete or obviously does
not correspond to the decision on supervision measures, until such
reasonable time limit set for the certificate to be completed or corrected.

v Inform the competent authority in the issuing State of the final decision to
recognize the decision on supervision measures and take all necessary
measures for the monitoring of the supervision measures.

Q6: Which challenges may be facing the issuing and the executing competent
authorities and how can they be overcome?

A. Issuing competent authority

o Not aware of the Council Framework Decision 2009/829

Although the CFD 2009/829 has been in force as of 1.12.2012, the legal
instrument is still not very often used at European level (most of the time it is
used only on regional level or between MS with a tradition for cooperation with
supervision procedures). One of the reasons for this is the lack of awareness
among competent authorities, legal practitioners and suspected persons.

v’ Raising awareness among the competent authorities both as issuing and
executing authorities about the legal instrument.

v Make information available for suspected person and lawyers (e.g.
websites, training).

e Not knowing the other judicial system

The competent judicial authorities from the issuing MS are usually reluctant when
it comes to requesting the transfer of the decision on supervision measures. Not

15




knowing the other judicial system is one of the challenges for the issuing authority
of the MS.

If having doubts about the other judicial system involved, the issuing competent
authority has a lot of sources to inform from.

v" In the section dedicated to the CFD 2009/928, EIN’s website provides
valuable information on the judicial system of all MS (e.g. national
legislation, notifications, declarations, reports, etc.).

Also, it must be kept in mind that all MS (except Ireland — with the process of
implementation ongoing) have implemented the CFD, which means that the
probations measures provided in article 8 para 1 of the CFD are available and can
be monitored in all MS (except when a MS has notified or declared it will not
apply when transferring the supervisions of sentence).

Article 8 para 2 of the CFD states that each Member State shall notify the General
Secretariat of the Council when implementing this Framework Decision, which
supervision measures, apart from those referred to in paragraph 1, it is prepared
to monitor.

e Not trusting the other judicial system

Often issuing competent authorities have other doubts, such as they do not trust
the other judicial system, and do not initiate a request for transfer of a decision
on supervision measures, especially since there is no obligation explicitly
provided in the CFD.

v Gather information from the executing authority regarding the possibility
of supervision of the suspected person in the other MS by consulting the
competent executing authority during the preparation, or, at least, before
forwarding a decision on supervision measures together with the
certificate (article 22 of the CFD)

e Difficult to establish the criteria provided in article 9 of the CFD

Normally, information about the lawful and ordinary residence of the suspected
person is available to the competent authority of the issuing MS in the case file,
in order to ascertain where to address according to article 10 of the CFD.

For the other criteria and conditions provided in article 9 para 2 of the CFD, the
Issuing competent authority must gather information.

16
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v Article 22 of the CFD provides that the competent authorities of the
issuing State and of the executing State shall consult each other during
the preparation, or, at least, before forwarding a decision on supervision
measures together with the certificate information allowing verification
of the identity and place of residence of the person concerned or other
information that is needed to assess the conditions provided in article 9
para 2-4.

e Not knowing where to send the Certificate and the decision on
supervision measures

Finding the competent authority in the executing MS is not a difficult task
especially as the Atlas from the EJN’s website helps legal practitioners identify
the competent executing authority for the other MS (as seen at point 4 above).

v' If the competent authority of the executing State is not known to the
competent authority of the issuing State, the latter shall make all
necessary inquiries, including via the contact points of the European
Judicial Network created by Council Joint Action 98/428/JHA, in order
to obtain the information from the executing State (article 10 para 7 of
the CFD).

v When an authority of the executing State which receives a decision on
supervision measures, together with the certificate, has no competence
to recognize it and take the ensuing necessary measures for the
supervision of the probation measure or alternative sanction, it shall, ex
officio, forward it to the competent authority and shall without delay
inform the competent authority of the issuing State accordingly by any
means which leaves a written record (article 10 para 8 of the CFD).

17




e Time needed to take a decision on supervision measures

The issuing competent authorities finds itself in a situation in which has to decide
to take a decision on supervision measures as an alternative to the provisional
decision in a matter of hours after an offence has been committed. This will not
give enough time to enter into consultation with the competent authorities from

the other MS.

v' If adecision on supervision measures needs to be taken quickly according
to the national law, nothing impedes the issuing competent authority to
take such a decision as in all similar domestic cases. After the decision
has been taken, this decision on supervision measures can be later
transferred to another MS and the supervision measures adapted
according to article 13 of the CFD by consensus between the two MS

involved.

B. Executing competent authority

e Problems regarding the certificate received (incomplete, confusing
information provided, boxes not ticked correctly or not ticked at all when
they were mandatory, etc.)

These situations are provided as a ground for refusing recognition and supervision
according to article 15 para 1 let. a) of the CFD by the competent authority of the
executing MS.

v" The competent authority from the executing MS may postpone the
decision on recognition of the decision on supervision measures where
the certificate is incomplete or obviously does not correspond to the
decision on supervision measures, until such reasonable time limit set
for the certificate to be completed or corrected.

e Problems in observing the time limits

If it not possible to observe the time limits provided in article 12 of the CFD, the
competent authority of the executing State shall immediately inform the
competent authority of the issuing State by any means, giving the reasons for the
delay and indicating the estimated time needed for the final decision to be taken

18



v The reasons for not complying with the time limits provided in article
12 of the CFD must be exceptional circumstances and should be limited
only to objective situations (e.g. additional information is needed from
the issuing MS or from other competent authorities involved in the
recognition process).

e Problems of adaptation of the supervision measures

If the nature of the supervision measures is incompatible with the law of
the executing State, the competent authority in that Member State may adapt them
in line with the types of supervision measures which apply, under the law of the
executing State, to equivalent offences. The adapted supervision measure shall
correspond as far as possible to that imposed in the issuing State (article 13 para
1 of the CFD).

v For example, the issuing authority has imposed an obligation on the
suspected person not to enter certain defined areas, which in the
legislation of the executing MS have a slightly different meaning. The
adaptation should made according to the national of the executing MS,
after informing the issuing MS according to article 20 f) of the CFD.

If the maximum length of time during which the supervision measures can
be monitored in the executing State is below the one imposed in the decision
on supervision measures, in case the law of the executing State provides such a
maximum, the supervision period will be made by the executing MS in the time
limits provided by national law. Then, the supervision will revert back to the
issuing MS according to article 11 para 2 d) of the CFD.

e Impossible to monitor the suspected person

v' The executing authority must inform the issuing State that it is
impossible to monitor the supervision measures for the reason that,
after transmission of the decision on supervision measures and the
certificate to the executing State, the person cannot be found in the
territory of the executing State, in which case there shall be no
obligation of the executing State to monitor the supervision measures.
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Q7: What are the benefits in this case if such transfer of supervision is successful?

o Better monitoring of the defendant’s movements and so ensuring the due
course of justice and, in particular, that the person concerned will be available
to stand trial

The suspected person will be monitored by the authorities from the executing MS
in which he/she lawfully resides and so ensure the due course of justice and that
the suspected person will be available to stand trial in the issuing MS.

o Improving the protection of victims and of general public

One of the objectives of the CFD is improving the protection of victims and of
the general public. In most cases, the transfer of supervision measures to another
MS means that the convicted person will be far away from the victim, who
remains in the issuing MS.

Problems may arise when the victim lives in the executing MS, but even in these
cases, in serious crimes or related gender-based crime obligations not to get closer
to the victims are provided in the initial judgement and can be much more easily
verified by the competent authorities in the executing MS.

Also, the protection of the general public is improved because the convicted
person will have sufficient ties with the executing MS that will help him better
rehabilitate and reintegrate into society.

o Better chances of applying a non-custodial sentence, if found guilty at
the end of the trial

If the supervision of the suspected person goes well in the executing MS, the
chances of applying a non-custodial penalty will increase for the suspected person
(e.g. applying a suspended sentence and transfer of the supervision according to
the CFD 2008/947/JHA).

o Strengthening mutual trust and cooperation between MS for future cases

The cooperation between MS in cases covered by the CFD will strengthen mutual
trust for future cases. Successful cases will encourage even more MS to cooperate
in order to better attain the objectives provided in article 2 of the CFD.
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Annex. Step-by-step solutions

» A German competent authority wants to transfer the supervision of the
accused person A.N. who is lawfully and ordinarily residing in Brussels,
Belgium.

1. In order to identify the competent authority, we select Belgium as the
country selected (BE). Then we select the section Atlas as shown below.

Useful Links | Sitemap | FAQ | Search | Contact EJN Secretariat | Legal Notice | English{en)

European Judicial Network (EJN)
Réseau Judiciaire Européen (RJE)

Home EJIN Tools Tools per Country

Info about national EU Legal Instruments for v Status of implementation in the Cooperation with non-EU
systems Judicial Cooperation Member States of EU legal countries and judicial networks
instruments

Belgium - Tools I]

* Introduction to the EJN Website

' About EIN

' EJN Secretariat
a EIN Meetings t authority to receive your request for judicial cooperation
' Projects
' Reports
' EJN Awareness

' Registry (EIN partially restricted L4 Compendium

area) ‘\ l’ﬁ Draft a request for judicial cooperation
' COVID-19 and judicial =
cooperation in criminal matters

' European Arrest Warrant

' e-Evidence ©
Fiches Belges

3 d e o
European Investigation Order Concise legal and practical information on judicial cooperation measures available in the Member

o EIN restricted access area States

eu20
20.

(X ode

Status of implementation
Status of implementation in the Member States of EU legal instruments

EU Presidency

Contact Points

Find the contact details of the Contact Points in the Member States, Candidate Countries and Associated
Countries (password protected)

Covid-19: judicial cooperation

:n;‘ropean 9\0
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2. We select measure 905. Execution of a Supervision Measure. Then we
select the section Next as shown below.

Judicial Atlas

The Atlas allows the identification of the locally competent authority that can receive your request for judicial cocperation and provides a fast and efficient channel
for the direct transmission of requests according with the selected measure.

Search Co

wpetent Authorities:

Country: Belgium (BE) I (Select another country)

Choose measure: |ALL -~

() FAi. Py SUSPELLS, PEISUNS GLLUBEU . Uy VILSU LOis S

() 712. Hearing suspects/persons accused: by telephone

. Confrontation

. Cross-border observation

. Cross-border hot pursuit

. Cross-barder tracking {by placing a beeper on a vehicle or a person)
. Controlled deliveries

. Joint investigation teams

. European Arrest Warrant

. Enforcement of a Financial Penalty

. Enforcement of a Custodial Sentence

. Probation measures

. Execution of a Supervision Measure

. European Protection Order

BeERERREEEEREE

For information on whether the measure is available in the Member State from which you are seeking assistance or for information regarding its
execution in the Member State, you may consult the Fiches Belges. For your convenience, a direct link [] to the relevant Fiches Belges is
located next to each of the above measures.

Last rewvi don 17 b 2020 by EJN Secretariat

3. We introduce Brussels. Then we select the section Next as shown below.

Council Framework Decision 2009/829/JHA of 23 October 2009 on the
application, between Member States of the European Union, of the

principle of mutual recog n to decisions on supervision measures as
an alternative to provisional detention. (Status of Implementation),

Legal instrume

Authority Type: BE - Geral ----- (Regional)

Search Authorities: weaeriano Enscnege - —
Leiden - } ==
Search by locality involved in the = 70 < ~Utrecht £de= =
B 5 Arnhem—— 2
L - Monster
measure . =5, D & Nt
- et T oo
tHertogenbosch Reckhinghausen® -
[Brussel N ] E<ton
mpetent authority v
Dusseldorf
Name: Solingen
| I Sis Siegen
Address: <
P. Code: | =
Koblenz i
City:
| | ReTnlon
Area: [Choose... ~ Pfalz

j R \Saarion
= A Rewns % _Saarbricken
{ — et 22 N
: J = . Metz > i
7K
4
~

Search Authorities
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4. At the end we are provided with the result of our search as shown below.

Search Competent Authorities:
Country: Belgium (BE) I (Select another country)

Measure: Measures specific to Mutual Recognition Instruments [Select another measure)
Execution of a Supervision Measure {905}

Legal instrument: Council Framework Decision 2009/829/JHA of 23 QOctober 2009 on the
application, between Member States of the Furopean Union, of the
principle of mutual recognition to decisions on supervision measures as
an alternative to provisional detention. (Status of Implementation)

Authority Type: BE - Geral --—-- (Regional}

Resultant Competent Authority:

Procureur du Roi de Bruxelles — Bureau CIS / Procureur des Konings te Brussel - Bureau CIS _

Generalw Areas | | Properties | | Associatem\

.

Mame: Procureur du Roi de Bruxelles — Bureau CIS / Procureur des Konings te Brussel - Bureau CIS _
Address:  Portalis, Rue des Quatre bras 4 / Portalis, Vierarmenstraat 4

Department  For "Transfer of Proceedings" please use email: casiern.BCN.Bruxelles@just.fgov.be
(Division):

City: Bruxelles / Brussel

Postal code: 1000

Phone number: +32 (0)2 508 71 11 Mobile phone:
Fax number: Email Address:  mut.rec.bxl@just.fgov.be
__-.-.-‘---._"-—-__

Click to view the map Import authority details into Compendium
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» A French competent authority wants to transfer the supervision of the
accused person B.C. who is lawfully and ordinarily residing in Vigo,
Spain.

1. In order to identify the competent authority, we select Spain as the country
selected (ES). Then we select the section Atlas as shown below.

European Judicial Network (EJN)
Réseau Judiciaire Européen (RJE)

~ Home EJN Tools Tools per Country

Info about nationa EU Legal Instruments for Cooperation with non-EU
systems Judi Cooperation countries and judicial networks

About EIN

Introduction to the EJN Website

EIN Secr:

ariat
e Find ComPeTent authority te receive your request for judicial cooperation
Projects
Reports
EJN Awareness
Registry (EJN partially restricted ’\ Compendium

area) . ll ! N Draft a request for judicial cooperation
COVID-19 and judicial ‘
cooperation in criminal matters

European Arrest Warrant

* e-Evidence 3
s . Fiches Belges

European Investigation Order Concise legal and practical information on judicial cooperation measures available in the Member
@ EJN restricted access area States

CN\_S"28ae

Status of implementation
Status of implementation in the Member States of EU legal instruments

EU Presidency

Contact Points
Covid-19: judicial cooperation

Find the contact details of the Contact Points in the Member States, Candidate Countries and Associated
Countries (password protected)

2. We select measure 905. Execution of a Supervision Measure. Then we
select the section Next as shown below.

s
Judicial Atlas G

The aAtlas allows the identification of the locally competent authority that can receive your request for judicial cooperation and provides a fast and efficient channel
for the direct transmission of requests according with the selected measure.

Search Competent Authorities:

Country: pain Select another count
ry: Spain (€5) B3 w h ry

Choose measure: [ALL ~

L FISGl Iy SUSPELLE) PEISUNS aLLuSEL. Uy VILSU LUl S
. Hearing suspects/persons accused: by telephone

. Confrontation

. Cross-border observation

. Cross-border hot pursuit

. Cross-border tracking {by placing a beeper on a vehicle or a person)
. Controlled deliveries

. Joint investigation teams

. European Arrest Warrant

. Enforcement of a Financial Penalty

. Enforcement of a Custodial Sentence

. Probation measures

. Execution of a Supervision Measure

T EuropearT

B EHE00 000006

(") 1001. Transfer of proceedings -

For information on whether the measure is available in the Member State from which you are seeking assistance or for information regarding its
execution in the Member State, you may consult the Fiches Belges. For your convenience, a direct link [&] to the relevant Fiches Belges is
located next to each of the above measures.

Last reviewed on 6 April 2017 by EJIN Secretariat
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3. Here we have to select from 3 options. We will select the General regime
as mentioned in the requirements of the exercise. Then we select the section
Next as shown below.

j European Judicial Network (EJN

Réseau Judiciaire Européen (RJE)

Home Atlas

Judicial Atlas

@vﬁ

The Atlas allows the identification of the locally competent authority that can receive your request for judicial cooperation and provides a fast and efficient channel
for the direct transmission of requests according with the selected measure.

Search Competent Authorities:
Country: Spain (ES) [E] (Select another country)

Measure: Measures specific to Mutual Recognition Instruments (Select another measure)
Execution of a Supervision Measure (905)

Competence () Violence against women
() For people under 18

(@ General regime: Juzgados de Instruccion where the person is living

Back . Next > .
® 2020 EIN. All Rights Reserved Top of the page

4. We introduce Vigo (Spain). Then we select the section Next as shown
below.

Legal instrument: Council Framework Decision 2009/829/JHA of 23 October 2009 on the
application, between Member States of the European Union,_of the

principle of mutual recognition to decisions on supervision measures as
an alternative to provisional detention. (Status of Implementation)

Authority Type: R-Oficina Decanato / Servicio Comun para su registro y reparto a los
Juzgados de Instruccién (Regional)

Search Authorities: Golfo de =
. Venezia

n Torino
Search by locality involved in the = Genova ~Bologna
Monaco @
menwe E== Citta di San
< SRR Marseilie : Marino
[vigd v | ] Romae Ita
ear. y competent authority
N
Name:
z o
R Lisboa Palern
[ ] Constantine
= 12— ot )
P. Code 3 EOLE o>
B ot Oran U.@O=1  Alger AX.520 :
city: Gibraitar ol St T 0o ¢
== Batna +O.+ 31+
Rabat ©6.E Oujda sa>s Dijeifa XHX. ot ouslao
= BU 2ala
3 -2 .
rea: |Choose... - Fes 3.0 Sl oS-
wols SIESER T omble
p =T ©
Marrakech =
CQQ.RC e ;
SuSe -
Maroc / Béni Abt
HCwOse / *.66 Algérie
r2all ks WEKX.530 /

If you want to access the Contact Point details, please login here
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5. At the end we are provided with the result of our search like shown below.

Search Competent Authorities:
Country:

Measure:

Competence:

Legal instrument:

Authority Type:

Spain (ES) [ (Select another country)

Measures specific to Mutual Recognition Instruments (Select another measure)
Execution of a Supervision Measure {905}

General regime: Juzgados de Instruccién where the person is living (Select another option)

Council Framework Decision 2009/828/JHA of 23 October 2009 on the

principle of mutual recognition to decisions on supervision measures as

an alternative to provisional detention.  (Status of Implementation)
__-'-—-._-——__

R-Oficina Decanato [ Servicio Comin para su registro y reparte a los
Juzgados de Instruccién (Regional)

Resultant Competent Authority:

Oficina Decanato of Vigo (para su reparto a los Juzgados de Instruccion)

General data | | Videoconference | | Areas | ‘ Properties ‘ | Associated CPs |

rMame: Oficina Decanateo of Vigo (para su reparto a los Juzgades de Instruccion)

Address:  Lalin, 4

Department
(Division):

City:  Vigo
Postal code: 36209
Phone number: +34986817168

Fax number: +34 986817707

Mobile phone:

Email Address:

T — R—

Click to view the map Import authority details into Compendium
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» A Spanish competent authority wants to transfer the supervision of the
accused person M.M. who is lawfully and ordinarily residing in Vienna,
Austria.

1. In order to identify the competent authority, we select Austria as the
country selected (AT). Then we select the section Atlas as shown below.

| European Judicial Network (EJN
Réseau Judiciaire Européen (RJE)

Home EIN Tools Tools per Country

Info about national EU Legal Instruments for v Status of implementation in the Cooperation with non-EU
systems Judicdial Cooperation Member States of EU legal countries and judicial networks
instruments

Austria - Tools

( Atlas l
nd competent authority to receive your request for judicial cooperation

' About EIN

' Introduction to the EJN Website
" EIN Secretariat

o EIN Meetings

' Projects

* Reports

' EIN Awareness

' Registry (EIN partially restricted Compendium

area) > ' ‘l\‘l Draft a request for judicial cooperation
' COVID-19 and judicial (
cooperation in criminal matters

' European Arrest Warrant
' e-Evidence .
Fiches Belges

Concise legal and practical information on judicial cooperation measures available in the Member
States

' European Investigation Order

o EJN restricted access area
( eu20

Status of implementation

Status of implementation in the Member States of EU legal instruments

Contact Points
Covid-19: judicial cooperation Find the contact details of the Contact Points in the Member States, Candidate Countries and Associated
Countries (password protected)

oY
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2. We select measure 905. Execution of a Supervision Measure. Then we select
the section Next as shown below.

.

Judicial Atlas

The Atlas allows the identification of the locally competent authority that can receive your request for judicial cooperation and provides a fast and efficient channel
for the direct transmission of requests according with the selected measure.

Search Competent Authorities:

Country: Austria (AT) — (Select ancther country)

Choose measure: |ALL ~

[

() F1i. ARGy SUSPELLE) PRI SUNE LlUuSEU. DY VIUEU LU e
. Hearing suspects/persons accused: by telephone
. Confrontation
. Cross-border observation
Cross-border hot pursuit

. Cross-border tracking (by placing a beeper on a vehicle or a person)

. Controlled deliveries

(7) 805. Joint investigation teams

() 901. European Arrest Warrant

. Enforcement of a Financial Penalty

(C) 903. Enforcement of a Custodial Sentence

) 904. Probation measures

) 905. Execution of a Supervision Measure

C 06. European Protection order —

() 1001. Transfer of proceedings

BRI DGR GG

For information on whether the measure is available in the Membear State from which you are seeking assistance or for information regarding its
execution in the Member State, you may consult the Fiches Belges. For your convenience, a direct link [&7] to the relevant Fiches Belges is
located next to each of the above measures.

Last reviewed on 12 March 2019 by Tools Correspondent

3. We introduce Vienna (Austria). Then we select the section Next as shown
below.

Legal instrument: Council Framework Decision 2009/829/JHA of 23 October 2009 on the

principle of mutual recognition to decisions on supervision measures as
an alternative to provisional detention. (Status of Implementation)

Authority Type: Aut Type LG - Austria (Regional)

Search Authorities: L A et Kassel g bt -
= . Tharingen hsen Sk herec e Czestochow
Search by locality involved in the Chemniz 4 ALK s
measure = el >
Praha” ~ S RN < Katc
Frankfurt am S Gstrava
Main Warzburg Cesko
Plzen tPecin( MOTaVC A
Mannheim NOrRBerg . T =y Zhin
Deken__ vy ;
Name: ~a P . 7
Karisruhe >
| | o Ingoistadt Slove
s~ Augsburg
Address: Freiburg uim Beaticl
im Breisga: = g Bratislava -
| ] ; < Munchen ~
{ ; *
n Basel o Budapest
P. Code: | TS Zarich >

Sldkir:

. ¢ Magyarors
City: Schweiz/ ~ 4 —
Suisse/Svizzera’ 2undatd: Kecs!
3 Svizra
Area: [Choose... ~ . - \
v 3 Slovenija £ \ Pécs
P~ Varese Udine /Z-E'go'eb — " Cy6e
nbardia it S . Y
Novara { 5 __ ¢/ Trieste- o~ F ey -
Piemonte Verona Venezial = % < =y
Piacenza ! Rijeka 2 £ x
) - P >
Alessandria P. : -
arma- Bologna ¢ Tuzla
< Hrvatska
Genova Citta diSan )
> 7 s ala spezia Marino . e
Aonaco. o S b o N oot Bosna i Hercegovine

If you want to access the Contact Point details, please login here
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4. At the end we are provided with the result of our search like shown below.

Search Competent Authorities:

Country: Austria (AT) o (Select another country)

Measure: Measures specific to Mutual Recognition Instruments (Select another measure)
Execution of a Supervision Measure (905)

Legal instrument: Council Framework Decision 2009/829/JHA of 23 October 2009 on the
application, between Member States of the European Union, of the
principle of mutual recognition to decisions on supervision measures as
an alternative to provisional detention. (Status of Implementation)
—— ‘_-"'—--_.___________

Authority Type: Aut Type LG - Austria (Regional)

Resultant Competent Authority:  Staatsanwaltschaft Wien

| General data | | Videoconference | | Areas | | Properties | | Associated CPs |

h-__-----__
MName: Staatsanwaltschaft Wien \

Address:  LandesgerichtsstraBe 11

Department
(Division):

City: wien

Postal code: 1082

Phone number: +43 1 40127 0 Maobile phone:
Fax number: +43 1 40127 306950 Email Address:
L —

Click to view the map Import authority details into Compendium
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Solution to question 4 of the Case scenario.

Romania — information provided below:
https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx?1d=1229

Categories

Reference number
Name
origin

Publication Date

Categories

Properties

Document Link

Originator
External Links
EJN tools

Additional files

Advanced Search

Motification of the implementation of the Framework Decision on Supervision Measures by Romania.
No
10/02/2014

- Notifications & Declarations
- 2009/829/JHA: Council Framework Decisicn 2003/829/1JHA of 23 October 2009 for supervision measures

- 2009/829/JHA: Council Framework Decision 2003/829/1HA of 23 October 2009 for supervision measures

R

B CSgh DE(m DK@ Elm ENgm ESm E@m H@m R HR @
Hugy O U We Mgy Mg Plegy Plgg BOE SKem Sleg
SV m

Send to friend

The information regarding the competent authorities as issuing or executing
competent authorities can be consulted on the EJN’s website — www.ejn-
crimjust.europa.eu (information provided for each MS):
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http://www.ejn-crimjust.europa.eu/
http://www.ejn-crimjust.europa.eu/
https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx?Id=1229

Notification under Article 6
The competent authorities T Komania, when Romania is the issuing State, are the prosecution
offices and the courts. When Romania is the executing state the competent authorities to receive the

certificates delivered by other European Union Member states are:

Prosecution stage: Prosecution Office of the High Court of Cassation and Justice
Parchetul de pe langa inalta Curte de Casatie si Justitie

Serviciul de cooperare judiciard, relatii internationale si programe

B-dul Libertatii nr.12, Sector 5 — Bucuresti, Cod postal: 050706

Tel.: +40.21319.38.33 /+40.21/319.38.56

Fax: +40.21.319.39.33/ E-mail: coop@mpublic.ro

Trial stage: Ministry of Justice

Strada Apolodor 17, Sector 5 Bucuresti, Cod 050741

Directorate for International Law and Judicial Cooperation
Division for international judicial cooperation in criminal matters
Phone: +40.37.204.1077 / +40.37.204. 1085

Outside office hours: + 040.733.737.769

Fax: +40.37.204.1079/84 /E-mail: centralauthority _copen(@just.ro

Austria — information provided below:
https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties.aspx?1d=1176

I1. Article 6(1) (Designation of competent authorities):

1. Competent authorities for incoming requests:

The competent authorities for incoming requests to monitor supervision measures are the Regional
Courts.

The certificate must be submitted together with the necessary documents from the Regional Court
within whose jurisdiction the person concerned has their domicile or permanent residence or, in

cases pursuant to Article 9(2), the Regional Court within whose jurisdiction specific ties exist with

the person concemed.

Register and address of competent Regional Courts

To find out which of the Regional Courts from the following list has territorial jurisdiction we
would recommend consulting the atlas of European courts on the European Judicial Network

website (http://www ejn-crimjust.europa.eu).
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