
The rights of the defence according to 
the ECtHR 

– an illustration in the light of A.T. v. Luxembourg and the 
right to legal assistance

Riga – 29/05/2015
Vânia Costa Ramos

vaniacostaramos@carlospintodeabreu.com

mailto:vaniacostaramos@carlospintodeabreu.com


I. Introduction

Fair trial principle – art. 6 § 1 

Presumption of innocence – art. 6 § 2
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I. Introduction

Implicit rights of defence

Explicit rights of defence 

– art. 6 § 3
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II. Scope of application

“criminal ……………. 

“Engel-criteria”

 Legal classification of the measure in 
national law

 The very nature of the measure 

 The nature and degree of severity of 
the “penalty”

e.g. administrative punitive law, 
disciplinary, etc.

……………..charge”

“substantially affected”

by investigative acts

e.g – formal charge; arrest;
questions that may lead to
self-incrimination, etc.

Alexander Zaichenko v.
Russia
(First Section judgment of 18.02.2010,
application no. 39660/02)
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II. Scope of application

Procedural stages

Trial

Pre-trial

Sentencing

Salduz v. Turkey
(Grand Chamber judgment of 27.11.2008, application no. 36391/02)
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II. Scope of application
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Salduz v. Turkey
(Grand Chamber 
judgment of 
27.11.2008, 
application no. 
36391/02)



III. The right to legal assistance in light of A.T. v. Luxembourg
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A.T. v. Luxembourg
(Fifth Section judgment of April 9 2015, application no. 30460/13)

i. waiver

ii. right to consult with the lawyer before the interrogation 

iii. right to have access to the case files before questioning 



III. The right to legal assistance in light of A.T. v. Luxembourg
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WAIVER

- Unequivocal

- Voluntarily

- Knowingly

- Intelligently

A.T. v. Luxembourg:

It is not possible to waive a right that does not exist

Pishchalnikov v. Russia
(First Section judgment of 24.09.2009, 
application no. 7025/04)



III. The right to legal assistance in light of A.T. v. Luxembourg
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LEGAL ASSISTANCE

- Must be EFFECTIVE – mere presence does not suffice

Artico v. Italy 
(Chamber judgment of 13.05.1980, application no. 6694/74) 



III. The right to legal assistance in light of A.T. v. Luxembourg
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LEGAL ASSISTANCE

Attaches at:

- First interrogation (Salduz v. Turkey)

- From arrest or detention irrespective of interrogation (Dayanan v. 
Turkey)

- From the moment when person is significantly affected (Shabelnik v. 
Ukraine) – “as soon as the suspicion against him is seriously 
investigated and the prosecution case is compiled, even if they are not 
formally placed in custody as a suspect”

If the law denies it outright, proceedings are automatically rendered 
unfair, irrespectively of whether suspect remains silent, confesses or 
denies the facts (Dayanan)



III. The right to legal assistance in light of A.T. v. Luxembourg
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CONTENTS OF LEGAL ASSISTANCE (Dayanan v. Turkey)

- Discussion of the case

- Organisation of the defence

- Collection of evidence favourable to the accused

- Preparation for questioning

- Assistance during questioning

- Support of an accused in distress 

- Checking of the conditions of detention

CONFIDENTIALITY – protected by article 6 § 3 (c) and article 8 (Niemitz v. 
Germany, S. v. Switzerland, etc. )



III. The right to legal assistance in light of A.T. v. Luxembourg
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A.T.’s police interview: 

- He was arrested

- He had been charged (he was in detention and subject to police 
interrogation)

- The law / practice did not afford him the right to legal assistance 

- The inconsistency of the statements with later statements was relied 
upon in the judgment

Breach of art. 6 § 3 (c) in conjunction with art. 6 § 1 



III. The right to legal assistance in light of A.T. v. Luxembourg
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A.T.’s first interview by the investigative judge: 

1) Access to the case files

• Restriction of access until after conclusion of first 
interview, founded on the interests of justice in the 
search for the truth (namely to prevent the suspect of 
adapting his version of the facts to the evidence in the 
case files)

• ECtHR – restriction is justified and due to the fact that 
from the end of the interview there is full liberty in 
organisation of the defence there is a fair balance

• No violation of art. 6  (article 5 was not analysed)



III. The right to legal assistance in light of A.T. v. Luxembourg

14Vânia Costa Ramos – 30/05/2015 

A.T.’s first interview by the investigative judge: 

2) Consultation with the lawyer before interrogation

• The right to legal assistance must be effective

• It is by means of previous consultation that the lawyer 
is able to inform the suspect of his rights

• In A.T. – the suspect had already given a statement 
and the lawyer was only appointed the same morning, 
making consultation at that point of high importance 

• Violation of art. 6 § 3 (c)



III. The right to legal assistance in light of A.T. v. Luxembourg
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Remedies 

Breach of right to legal assistance in pre-trial stage

- Salduz - “the most appropriate form of redress for 
a violation of Article 6 § 1 would be to ensure that 
the applicant, as far as possible, is put in the 
position in which he would have been had this 
provision not been disregarded”

- A.T. – reopen the case upon request and entitle 
A.T. To proceedings according to the requirements of 
article 6 § 1 – not using previous statements 



III. The right to legal assistance in light of A.T. v. Luxembourg
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Remedies – exclusionary rule? 

Schenk v. Switzerland 
(Judgment of 12.08.1988 of the Plenary of the Court, application no. 
10862/84)

Traditional view



III. The right to legal assistance in light of A.T. v. Luxembourg
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Remedies – exclusionary rule? 

Gäfgen v. Germany
(Grand Chamber judgment of 01.06.2010, application no. 22978/05, §§163-164)

Determination of fairness in the use of unlawfully obtained evidence: 

- Examination of the unlawfulness in question and, where the violation of 
another Convention right is concerned, the nature of the violation found 

- Whether the rights of defence have been respected, in particular “whether 
the applicant was given an opportunity to challenge the authenticity of the 
evidence and to oppose its use”. 

- Quality of the evidence and the circumstances in which it was obtained and 
whether the latter cast doubts on its reliability or accuracy-

- Whether the evidence in question had a decisive role for the outcome of the 
proceedings.



III. The right to legal assistance in light of A.T. v. Luxembourg
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Remedies – exclusionary rule? 

• Violation of art. 3, the use of evidence obtained by means of torture or 

inhuman or degrading treatment is considered to render proceedings 

automatically unfair as a whole in light of article 6 § 1 and therefore such 

evidence must be excluded. This case law was established in Jalloh v. 

Germany and Gäfgen v. Germany. 

• Violation of art. 6 right to silence or against self-incrimination or right to 

pre-trial legal-assistance, the use of evidence obtained by means of such a 

violation is considered to render proceedings unfair as a whole in light of 

article 6 § 1 (Saunders and Salduz)

• Violation of art. 8, the admissibility of the use of evidence obtained by 

means of such a violation is subject to a balancing test and is not likely to 

be considered to render proceedings unfair as a whole in light of article 6 §

1, unless the evidence is of doubtful probative value (Bykov). 



III. The right to legal assistance in light of A.T. v. Luxembourg
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Remedies – exclusionary rule? 



Thank you for your attention!

Questions, thoughts or 
comments: 

vaniacostaramos@carlospintodea
breu.com
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