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|. INFORMATII GENERALE DESPRE SEMINARULUI
IIl. MATERIALELE FORMATORILOR
IIl. DOCUMENTE ESENTIALE

A. Legislatia UE & documentele politice

A.01 | Decizia-Cadru 2009/829/JAl a Consiliului din 23 octombrie 1
2009 privind aplicarea, intre statele membre ale Uniunii
Europene, a principiului recunoasterii reciproce in materia
deciziilor privind masurile de supraveghere judiciara ca
alternativa la arestarea preventive

A.02 | Decizia-Cadru 2008/947/JAl a Consiliului din 27 noiembrie 23
2008 privind aplicarea principiului recunoasterii reciproce in
cazul hotararilor judecatoresti si al deciziilor de probatiune in
vederea supravegherii masurilor de probatiune si a sanctiunilor
alternative

A.03 | Decizia-Cadru 2008/909/JAl a Consiliului din 27 noiembrie| Pe net
2008 privind aplicarea principiului recunoasterii reciproce in
cazul hotararilor judecatoresti in materie penald care impun
pedepse sau masuri privative de libertate in scopul executarii
lor in Uniunea Europeana

A.04 | Decizia-Cadru a Consiliului din 13 iunie 2002 privind mandatul | Pe net
european de arestare tare si procedurile de predare intre
statele membre (2002/584/JAI)

A.05 | Consiliul Uniunii Europene: Calea de urmat in domeniul| Pe net
recunoasterii reciproce in materie penala - Dezbatere de
orientare, Bruxelles, 27 mai 2019, 9728/19
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:337:0102:0122:RO:PDF
http://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32008F0909&from=EN
http://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32008F0909&from=EN
http://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32008F0909&from=EN
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http://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32002F0584&from=EN
http://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32002F0584&from=EN
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https://data.consilium.europa.eu/doc/document/ST-9728-2019-INIT/ro/pdf
https://data.consilium.europa.eu/doc/document/ST-9728-2019-INIT/ro/pdf

A.06

Council of the European Union: 9th round of mutual evaluations
- Scope of the evaluation and contributions to the questionnaire,
Brussels, 13 February 2019, 6333/19 (Numai in limba engleza)

Pe net

A.07

Report from the Commission to the European Parliament and
the Council on the implementation by the Member States of the
Framework Decisions 2008/909/JHA, 2008/947/JHA and
2009/829/JHA on the mutual recognition of judicial decisions on
custodial sentences or measures involving deprivation of
liberty, on probation decisions and alternative sanctions and on
supervision measures as an alternative to provisional detention,
Brussels, 5.2.2014 COM(2014) 57 final (Numai in limba
engleza)

Pe net

A.08

Carte Verde: Consolidarea increderii reciproce in spatiul
judiciar european - o Carte verde privind aplicarea legislatiei UE
referitoare la detentie in cadrul justitiei penale, COM(2011) 327
final, Bruxelles, 14.6.2011

Pe net

B. Reteaua Judiciara Europeana (EJN)

B.01

Status of implementation of 2008/947/JHA: Council Framework
Decision 2008/947/JHA of 27 November 2008 on the
application of the principle of mutual recognition to judgments
and probation decisions with a view to the supervision of
probation measures and alternative sanctions (Numai in limba
engleza)

Pe net

B.02

Judicial library: 2008/947/JHA: Council Framework Decision
2008/947/JHA of 27 November 2008 on the application of the
principle of mutual recognition to judgments and probation
decisions with a view to the supervision of probation measures
and alternative sanctions (Numai in limba engleza)

Pe net

B.03

Status of implementation of 2009/829/JHA: Council Framework
Decision 2009/829/JHA of 23 October 2009 for supervision
measures (Numai in limba engleza)

Pe net

B.04

Judicial library: 2009/829/JHA: Council Framework Decision
2009/829/JHA of 23 October 2009 for supervision measures
(Numai in limba engleza)

Pe net
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0327:FIN:RO:PDF
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0327:FIN:RO:PDF
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
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https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/37/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/37/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/37/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/37/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/37/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?l=EN&CategoryId=39
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?l=EN&CategoryId=39
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?l=EN&CategoryId=39
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/39/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/39/-1/-1/-1
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/39/-1/-1/-1

C. Observatorul de Probatiune. Training and Network — PONT

C.01

E-manual for implementing FD 947/2008 & FD 829/2009
(Numai in limba engleza)

Pe net

C.02

Online course on the implementation of FD 947/2008 & FD
829/2009 (Numai in limba engleza)

Pe net

C.03

PONT project results: Problems and Barriers to Implementation
of FD 947 and FD 829 (Numai in limba engleza)

Pe net

C.04

Training Gap Analysis on FD 829/2009 and FD 947/2008
(Numai in limba engleza)

Pe net

C.05

Literature review on the Council Framework Decision
2008/947/JHA of 27 November 2008 and the Council
Framework Decision 2009/829/JHA of 23 October 2009 (Numai
in limba engleza)

Pe net

D. EuRehabilitation: Proiectul Trust and Action

D.01

Guidelines for improving judicial cooperation between Italy,
Romania and Spain in the areas covered by Framework
Decision 2008/947/JHA and Framework Decision
2009/829/JHA — Trust and Action Project (GA 800829) —
European Union Justice Program 2014 — 2020 (Numai in
limba engleza)

Pe net

E. Ministerului Justitiei din Romania

E.O1

The Probation Service in Romania: New challenges for a
probation system, 2019 (Numai in limba engleza)

Pe net

E.02

The Romanian Probation System — from an experiment to a
national system, 2015 (Numai in limba engleza)

Pe net

F. Confederatia de proba europene (CEP)

F.01

CEP Framework Decisions flyer for offenders (Numai in limba
engleza)

Pe net

F.02

CEP Framework Decisions guideline for probation officers
(Numai in limba engleza)

Pe net

F.03

Framework Decisions projects (Numai in limba engleza)

Pe net



https://probationobservatory.eu/wp-content/uploads/2021/07/The-e-manual-on-implementation.pdf
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https://www.cep-probation.org/wp-content/uploads/2019/01/VOl-3.3-The-Probation-Service-in-Romania-New-challenges-for-a-probation-system-.pdf
https://www.cep-probation.org/wp-content/uploads/2019/01/VOl-3.3-The-Probation-Service-in-Romania-New-challenges-for-a-probation-system-.pdf
http://cep-probation.org/wp-content/uploads/2015/03/The-Romanian-Probation-System-presentation.ppt
http://cep-probation.org/wp-content/uploads/2015/03/The-Romanian-Probation-System-presentation.ppt
https://www.cep-probation.org/wp-content/uploads/2018/10/Flyer-FD-final-1.pdf
https://www.cep-probation.org/wp-content/uploads/2018/10/Flyer-FD-final-1.pdf
https://www.cep-probation.org/knowledgebases/framework-decisions-on-probation/
https://www.cep-probation.org/knowledgebases/framework-decisions-on-probation/
https://www.cep-probation.org/knowledgebases/projects-about-framework-decisions/
https://www.cep-probation.org/knowledgebases/projects-about-framework-decisions/

F.04 |Electronic Monitoring in the Netherlands (Numai in limba| Pe net
engleza)

F.05 | Mental Health (Numai in limba engleza) Pe net

F.06 |Foreign Nationals in Prison and Probation (Numai in limba| Pe net
engleza)

F.07 | Community Sanctions and Measures (Numai in limba engleza) | Pe net

F.08 | CEP Annual Plan 2021 (Numai in limba engleza) Pe net

F.09 | CEP Annual Report 2020 (Numai in limba engleza) Pe net

F.10 | The CEP Strategy and Objectives 2018 — 2021 (Numai in limba| Pe net
engleza)

G. Consiliului Europei

G.01 | Recommendation Rec (2006)2-rev 2020 of the Committee of Pe net
Ministers to member States on the European Prison Rules, 1
July 2020 (Numai in limba engleza)

G.02 | Probation and Prisons in Europe 2020: Key Findings of the Pe net
SPACE reports (Numai in limba engleza)

G.03 | Guidelines regarding recruitment, selection, education, training| Pe net
and professional development of prison and probation staff, 9
October 2019 (Numai in limba engleza)

G.04 | Recommendation CM/Rec (2017) 3 on the European Rules on 45
community sanctions and measures, 22 March 2017 (Numai
in limba engleza)

G.05 | White Paper on Prison Overcrowding, 2016 (Numai in limba Pe net
engleza)

G.06 | Extract from the 25th General Report: Situation of life- Pe net
sentenced prisoners, April 2016 (Numai in limba engleza)

G.07 | CPT standards: “Substantive” sections of the CPT’s General Pe net

Reports, 2015 (Numai in limba engleza)
http://cep-probation.org/wp-content/uploads/2015/03/The-
Romanian-Probation-System-presentation.ppt



https://www.cep-probation.org/wp-content/uploads/2018/10/Electronic-Monitoring-in-the-Netherlands-by-the-SVG.pdf
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http://www.cep-probation.org/wp-content/uploads/2021/11/Annual-report-2020.pdf
http://www.cep-probation.org/wp-content/uploads/2021/11/Annual-report-2020.pdf
http://www.cep-probation.org/wp-content/uploads/2021/07/3-year-strategy.pdf
http://www.cep-probation.org/wp-content/uploads/2021/07/3-year-strategy.pdf
https://rm.coe.int/09000016809ee581
https://rm.coe.int/09000016809ee581
https://rm.coe.int/09000016809ee581
https://wp.unil.ch/space/files/2021/12/Aebi-Tiago_Prisons-and-Prisoners-in-Europe-2020_210629-1.pdf
https://wp.unil.ch/space/files/2021/12/Aebi-Tiago_Prisons-and-Prisoners-in-Europe-2020_210629-1.pdf
http://www.cep-probation.org/wp-content/uploads/2018/10/Guidelines-regarding-recruitment-selection-education-training-and-professional-development-of-prison-and-probation-staff.pdf
http://www.cep-probation.org/wp-content/uploads/2018/10/Guidelines-regarding-recruitment-selection-education-training-and-professional-development-of-prison-and-probation-staff.pdf
http://www.cep-probation.org/wp-content/uploads/2018/10/Guidelines-regarding-recruitment-selection-education-training-and-professional-development-of-prison-and-probation-staff.pdf
https://rm.coe.int/168070c09b
https://rm.coe.int/168070c09b
https://rm.coe.int/168070c09b
https://rm.coe.int/white-paper-on-prison-overcrowding-cm-2016-121-add3-e/16807c886b
https://rm.coe.int/white-paper-on-prison-overcrowding-cm-2016-121-add3-e/16807c886b
http://www.cpt.coe.int/en/working-documents/cpt-inf-2016-10-part-eng.pdf
http://www.cpt.coe.int/en/working-documents/cpt-inf-2016-10-part-eng.pdf
http://www.cpt.coe.int/en/documents/eng-standards.pdf
http://www.cpt.coe.int/en/documents/eng-standards.pdf
http://cep-probation.org/wp-content/uploads/2015/03/The-Romanian-Probation-System-presentation.ppt
http://cep-probation.org/wp-content/uploads/2015/03/The-Romanian-Probation-System-presentation.ppt

G.08

Living space per prisoner in prison establishments: CPT
standards, Strasbourg, December 2015 (Numai in limba
engleza)

Pe net

G.09

Standards and ethics in Electronic Monitoring: Handbook for
professionals responsible for the establishment and the use of
Electronic Monitoring, Mike Nellis, June 2015 (Numai in limba
engleza)

Pe net

G.10

Recommendation CM/Rec(2014)4 of the Committee of
Ministers to member States on electronic monitoring, 19
February 2014 (Numai in limba engleza)

Pe net

G.11

Survey of Electronic Monitoring (Em) In Europe: Analysis of
Questionnaires, Mike Nellis, 2013 (Numai in limba engleza)

Pe net

G.12

Recommendation CM/Rec(2010)1 of the Committee of
Ministers to member states on the Council of Europe Probation
Rules, 20 January 2010 (Numai in limba engleza)

Pe net

G.13

Commentary to Recommendation CM/Rec (2010) 1 of the
Committee of Ministers to member states on the Council of
Europe probation rules, 20 January 2010 (Numai in limba
engleza)

Pe net

G.14

Recommendation Rec(2006)2 of the Committee of Ministers to
member states on the European Prison Rules, 11 January 2006
(Numai in limba engleza)

Pe net

G.15

Commentary to Recommendation Rec(2006)2 of the
Committee of Ministers to Member States on the European
Prison Rules (Numai in limba engleza)

Pe net

G.16

Council of Europe Recommendation No. R(2000)22 on
Improving the Implementation of the European Prison Rules on
Community Sanctions and Measures (Numai in limba engleza)

Pe net

G.17

Council of Europe Recommendation No. R(99)22 Concerning
Prison Overcrowding and Prison Population Inflation, 30
September 1999 (Numai in limba engleza)

Pe net

G.18

Additional Protocol to the Convention on the Transfer of
Sentenced Persons, Strasbourg, 18/12/1997 (Numai in limba
engleza)

Pe net



http://www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.pdf
http://www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.pdf
http://www.cpt.coe.int/en/working-documents/cpt-inf-2015-44-eng.pdf
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806ab9b0
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806ab9b0
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806ab9b0
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806ab9b0
http://pjp-eu.coe.int/documents/3983922/6970334/CMRec+(2014)+4+on+electronic+monitoring.pdf/c9756d5b-be0e-4c72-b085-745c9199bef4
http://pjp-eu.coe.int/documents/3983922/6970334/CMRec+(2014)+4+on+electronic+monitoring.pdf/c9756d5b-be0e-4c72-b085-745c9199bef4
http://pjp-eu.coe.int/documents/3983922/6970334/CMRec+(2014)+4+on+electronic+monitoring.pdf/c9756d5b-be0e-4c72-b085-745c9199bef4
http://www.europris.org/?wpdmdl=1968
http://www.europris.org/?wpdmdl=1968
http://www.cep-probation.org/wp-content/uploads/2015/03/CMRec20101E.pdf
http://www.cep-probation.org/wp-content/uploads/2015/03/CMRec20101E.pdf
http://www.cep-probation.org/wp-content/uploads/2015/03/CMRec20101E.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/PRISONS/CommantaryRec_201_1_E.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/PRISONS/CommantaryRec_201_1_E.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/PRISONS/CommantaryRec_201_1_E.pdf
http://www.coe.int/t/DGHL/STANDARDSETTING/PRISONS/CommantaryRec_201_1_E.pdf
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d8d25
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d8d25
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d8d25
http://www.coe.int/t/dghl/standardsetting/prisons/E%20commentary%20to%20the%20EPR.pdf
http://www.coe.int/t/dghl/standardsetting/prisons/E%20commentary%20to%20the%20EPR.pdf
http://www.coe.int/t/dghl/standardsetting/prisons/E%20commentary%20to%20the%20EPR.pdf
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804e8c38
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804e8c38
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804e8c38
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804d8171
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804d8171
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804d8171
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168007f2c9
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168007f2c9
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168007f2c9

G.19

Council of Europe Recommendation No. R(92)16 of the
Committee of Minister to Member States on the European
Rules on Community Sanctions and Measures, 19 October
1992 (Numai in limba engleza)

Pe net

G.20

Council of Europe Recommendation No. R(88)13 of the
Committee of Ministers to Member States Concerning the
Practical Application of the Convention on the Transfer of
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(Acte adoptate in temeiul Tratatului UE)

ACTE ADOPTATE IN TEMEIUL TITLULUI VI DIN TRATATUL UE

DECIZIA-CADRU 2009/829/JAI A CONSILIULUI
din 23 octombrie 2009

privind aplicarea, intre statele membre ale Uniunii Europene, a principiului recunoasterii reciproce
in materia deciziilor privind masurile de supraveghere judiciari ca alternativi la arestarea preventiva

CONSILIUL UNIUNII EUROPENE,

avand in vedere Tratatul privind Uniunea Europeand, in special
articolul 31 alineatul (1) literele (a) si (c) si articolul 34 alineatul

(2) litera (b),

avand in vedere propunerea Comisiei,

avand in vedere avizul Parlamentului European (1),

intrucat:

Uniunea Europeand si-a stabilit obiectivul de a mentine si
dezvolta un spatiu de libertate, securitate si justitie.

In conformitate cu concluziile Consiliului European
reunit la Tampere din 15 si 16 octombrie 1999, in
special punctul 36, principiul recunoasterii reciproce ar
trebui sd se aplice mdsurilor premergitoare judecitii.
Programul de misuri de punere in aplicare a principiului
de recunoastere reciprocd in materie penald abordeazd
recunoasterea reciprocd a mdsurilor de supraveghere
judiciard la masura 10.

Misurile prevazute in prezenta decizie-cadru ar trebui sd
aibd drept scop consolidarea protectiei publicului larg,
permitdnd unei persoane care este rezident intr-un stat
membru, dar care face obiectul unor proceduri penale
intr-un alt stat membru si fie supravegheatd de citre
autoritdtile statului in care isi are resedinta, in asteptarea
procesului. In consecinti, prezenta decizie-cadru are
drept obiectiv monitorizarea circulatiei unui invinuit in
conformitate cu obiectivul general de protejare a

(") Aviz nepublicat inci in Jurnalul Oficial.

publicului larg si cu riscul la care este expus publicul in
cadrul regimului existent, care oferd doar doud alter-
native: arestarea preventivd sau circulatia nesuprave-
gheatd. Prin urmare, misura va contribui la respectarea
dreptului cetdtenilor care respectd legea de a trdi in
sigurantd si securitate.

Misurile previzute in prezenta decizie-cadru ar trebui sd
urmdreascd, de asemenea, consolidarea dreptului la
libertate si a prezumtiei de nevinovdtie in Uniunea
Europeand in ansamblu s§i asigurarea cooperdrii intre
statele membre in cazul in care o persoand este supusd
unor obligatii sau face obiectul unei supravegheri in
asteptarea unei decizii a instantei. In consecinti,
prezenta decizie-cadru are drept obiectiv si promoveze,
dupd caz, utilizarea masurilor neprivative de libertate ca
alternativd la arestarea preventivd, chiar si in cazul in
care, in conformitate cu legislatia statului membru in
cauzd, nu ar putea fi impusd ab initio o arestare
preventiva.

In ceea ce priveste detentia persoanelor care fac obiectul
procedurilor penale, existd riscul unui tratament diferit
pentru cele rezidente in statul unde are loc procesul si
cele nerezidente: un suspect nerezident riscd s fie pus in
stare de arest preventiv pe durata procesului, desi, in
circumstante similare, un rezident nu ar risca o astfel
de situatie. Intr-un spatiu european comun de justitie
lipsit de frontiere interne, este necesar si se actioneze
pentru a garanta faptul cd o persoand care face obiectul
unor proceduri penale, nerezidentd in statul unde are loc
procesul, nu este tratatd diferit fatd de o persoani care
face obiectul procedurilor penale si care este rezidentd in
statul respectiv.

Certificatul, care ar trebui inaintat autoritdtii competente
a statului de executare impreund cu decizia privind
misurile de supraveghere judiciard, ar trebui s specifice
adresa la care persoana in cauzd va locui in statul de
executare, precum si orice alte informatii relevante care
ar putea facilita monitorizarea masurilor de supraveghere
judiciard in statul de executare.
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)

(10)

(12)

(13)

Autoritatea competentd a statului de executare ar trebui
sd informeze autoritatea competentd a statului emitent
asupra perioadei maxime, daci o asemenea perioadd
existd, pe parcursul cidreia mdasurile de supraveghere
judiciard pot fi monitorizate in statul de executare. In
state membre in care mdsurile de supraveghere judiciard
trebuie reinnoite periodic, aceastd duratd maxima trebuie
inteleasd ca fiind durata maximd dupd care nu mai este
posibil din punct de vedere legal si se reinnoiascd
mdsurile de supraveghere judiciard.

Nicio solicitare a unei autorititi competente a statului de
executare de confirmare a necesitdtii prelungirii monito-
rizdrii masurilor de supraveghere judiciard nu ar trebui sd
aducd atingere legislatiei statului emitent, care se aplici
deciziei privind reinnoirea, revizuirea si retragerea deciziei
privind mdsurile de supraveghere judiciard. O astfel de
solicitare de confirmare nu ar trebui si oblige autoritatea
competentd a statului emitent si ia o noud decizie de a
prelungi monitorizarea mdsurilor de supraveghere
judiciard.

Autoritatea competentd a statului emitent ar trebui sd
aibd competenta de a lua toate deciziile ulterioare refe-
ritoare la o decizie privind masuri de supraveghere
judiciard, inclusiv si dispund arestarea preventivi. O
asemenea arestare preventivd ar putea fi dispusd, in
special, ca urmare a unei incdlciri a masurilor de supra-
veghere judiciard sau a unei nerespectdri a citatiei la orice
audiere sau proces pe parcursul procedurii penale.

Pentru a evita cheltuielile si dificultdtile inutile legate de
transferarea unei persoane care face obiectul procedurilor
penale in scopul participdrii la o audiere sau la un proces,
statelor membre ar trebui sd li se permitd utilizarea
sistemelor de teleconferintd si videoconferinta.

Dacd este cazul, s-ar putea recurge la monitorizarea elec-
tronicd in vederea monitorizdrii mdsurilor de supra-
veghere judiciard, in conformitate cu legislatia si proce-
durile nationale.

Prezenta decizie-cadru ar trebui si facd posibili monito-
rizarea mdsurilor de supraveghere impuse persoanei in
cauzd in statul de executare, asigurand totodatd bunul
mers al justitiei si, in special, aducerea in fata instantei
a persoanei in cauzi. In cazul in care persoana respectivi
nu se intoarce de buni voie in statul emitent, aceasta
poate fi predatd statului emitent in conformitate cu
Decizia-cadru 2002/584[JAI a Consiliului din 13 iunie
2002 privind mandatul european de arestare si proce-
durile de predare intre statele membre (!) (denumitd in
continuare ,decizia-cadru privind mandatul european de
arestare”).

Cu toate cd prezenta decizie-cadru acoperd toate infrac-
tiunile si nu e limitatd la anumite tipuri sau gravitati ale

() JO L 190, 18.7.2002, p. 1.

(14)

(16)

17)

(18)

infractiunii, mdsurile de supraveghere judiciard ar trebui
s fie aplicate, in general, in cazul infractiunilor mai putin
grave. Prin urmare, toate dispozitiile deciziei-cadru
privind mandatul european de arestare, cu exceptia arti-
colului 2 alineatul (1), ar trebui si se aplice in cazul in
care autoritatea competentd din statul de executare
trebuie sd decidd in ceea ce priveste predarea persoanei
vizate. Ca urmare, si articolul 5 alineatele (2) si (3) din
decizia-cadru privind mandatul european de arestare ar
trebui sd se aplice in respectiva situatie.

Costurile legate de cildtoria persoanei in cauzd intre
statul de executare si cel emitent in legiturd cu monito-
rizarea masurilor de supraveghere judiciard sau in scopul
prezentdrii la o infitisare nu sunt reglementate prin
prezenta decizie-cadru. Posibilitatea, in special pentru
statul emitent, de a suporta in totalitate sau partial
aceste costuri este un aspect reglementat de legislatia
nationald.

Deoarece obiectivul prezentei decizii-cadru, si anume
recunoasterea reciprocd a deciziilor privind masuri de
supraveghere judiciard in cursul procedurilor penale, nu
poate fi realizat suficient de statele membre prin actiune
unilaterald si, prin urmare, avand in vedere dimensiunea
si efectele sale, poate fi mai bine realizat la nivelul
Uniunii, Uniunea poate adopta mdisuri in conformitate
cu principiul subsidiaritatii, astfel cum este previzut la
articolul 2 din Tratatul privind Uniunea Europeand si la
articolul 5 din Tratatul de instituire a Comunitatii
Europene. In conformitate cu principiul proportionalitatii,
astfel cum este prevdzut la acest ultim articol, prezenta
decizie-cadru nu depdseste ceea ce este necesar pentru
atingerea acestui obiectiv.

Prezenta decizie-cadru respectd drepturile fundamentale si
principiile recunoscute in special de articolul 6 din
Tratatul privind Uniunea Europeand si reflectate in
Carta drepturilor fundamentale a Uniunii Europene.
Nicio dispozitie a prezentei decizii-cadru nu ar trebui
interpretatd ca interzicAnd refuzul recunoagterii unei
decizii privind mdasuri de supraveghere judiciard in
cazul in care existd indicii obiective ci aceasta a fost
impusd pentru a pedepsi o persoand din motive legate
de sexul, rasa, religia, originea etnicd, cetitenia, limba,
convingerile politice sau orientarea sa sexuald sau cd
aceastd persoand ar putea fi dezavantajatd din unul
dintre aceste motive.

Prezenta decizie-cadru nu ar trebui sd impiedice un stat
membru si aplice normele sale constitutionale privind
dreptul la un proces echitabil, libertatea de asociere,
libertatea presei, libertatea de exprimare in alte mijloace
de informare in masd si libertatea convingerilor reli-
gioase.

Dispozitiile prezentei decizii-cadru ar trebui si se aplice
in conformitate cu dreptul cetdtenilor Uniunii la liberd
circulatie si sedere pe teritoriul statelor membre, in
temeiul articolului 18 din Tratatul de instituire a Comu-
nitdtii Europene.
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(19) Datele cu caracter personal prelucrate in cadrul punerii in
aplicare a prezentei decizii-cadru ar trebui si fie protejate
in conformitate cu Decizia-cadru 2008/977[JAI a Consi-
liului din 27 noiembrie 2008 privind protectia datelor cu
caracter personal prelucrate in cadrul cooperdrii poli-
tienesti si judiciare in materie penald () si in conformitate
cu principiile stabilite in Conventia Consiliului Europei
din 28 ianuarie 1981 pentru protejarea persoanelor
fatd de prelucrarea automatizatd a datelor cu caracter
personal, pe care toate statele membre au ratificat-o,

ADOPTA PREZENTA DECIZIE-CADRU:

Articolul 1
Obiectul

Prezenta decizie-cadru stabileste regulile potrivit cdrora un stat
membru recunoaste o decizie privind masuri de supraveghere
judiciard emisd in alt stat membru ca alternativd la arestarea
preventivd, monitorizeazd mdsurile de supraveghere judiciard
impuse unei persoane fizice §i predd persoana respectivd
statului emitent in cazul nerespectdrii acestor masuri.

Atrticolul 2
Obiectivele

(1)  Obiectivele prezentei decizii-cadru sunt:

(a) asigurarea bunului mers al justitiei si, in special, aducerea in
fata instantei a persoanei in cauzi;

(b) promovarea, dacd este cazul, in cursul procedurilor penale, a
utilizdrii masurilor neprivative de libertate pentru persoanele
care nu sunt rezidenti ai statului membru in care se
desfdsoard procedurile respective;

(c) imbunititirea protectiei victimelor si a publicului larg.

(2)  Prezenta decizie-cadru nu conferd niciunei persoane
vreun drept privind utilizarea, in decursul procedurilor penale,
a unor mdsuri neprivative de libertate ca alternativa la detentie.
Aceasta reprezintd o chestiune reglementatd de legislatia si
procedurile nationale ale statului membru in care se desfdsoard
procedura penali.

Articolul 3

Protectia aplicirii legii si a ordinii si garantarea securititii
interne

Prezenta decizie-cadru nu aduce atingere exercitdrii responsabi-
litagilor care revin statelor membre in ceea ce priveste protectia
victimelor, a publicului in general §i garantarea securitdtii
interne, in conformitate cu articolul 33 din Tratatul privind
Uniunea Europeand.

() JO L 350, 30.12.2008, p. 60.

Articolul 4
Definitii

In sensul prezentei decizii-cadru:

“ A

(a) ,decizie privind masuri de supraveghere judiciard” inseamna
o decizie executorie adoptatd in decursul procedurilor
penale de citre o autoritate competentd a statului emitent
in conformitate cu legislatia i procedurile sale nationale in
cursul procedurii penale si care impune unei persoane fizice,
ca alternativd la arestarea preventivi, una sau mai multe
mdsuri de supraveghere judiciar;

(b) ,mdsuri de supraveghere judiciard” inseamnd obligatiile si
instructiunile impuse unei persoane fizice, in conformitate
cu legislatia §i procedurile nationale ale statului emitent;

(c) ,stat emitent” inseamnd statul membru in care a fost emisd
o decizie privind mdsurile de supraveghere judiciar;

(d) ,stat de executare” inseamnd statul membru in care sunt
monitorizate masurile de supraveghere judiciara.

Articolul 5
Drepturi fundamentale

Prezenta decizie-cadru nu poate avea ca efect modificarea obli-
gatiei de respectare a drepturilor fundamentale si a principiilor
juridice fundamentale, astfel cum sunt acestea consacrate la
articolul 6 din Tratatul privind Uniunea Europeand.

Atrticolul 6
Desemnarea autorititilor competente

(1)  Fiecare stat membru informeazd Secretariatul General al
Consiliului cu privire la autoritatea sau autoritdtile judiciare care,
in temeiul legislatiei sale nationale, sunt competente sd
actioneze in conformitate cu prezenta decizie-cadru atunci
cand respectivul stat membru este statul de condamnare sau
statul de executare.

(2)  Ca exceptie de la alineatul (1) si fird a aduce atingere
alineatului (3), statele membre pot desemna alte autorititi
decat cele judiciare drept autoritdti competente pentru luarea
deciziilor in temeiul prezentei decizii-cadru, cu conditia ca
aceste autoritdti si aibd competenta de a lua decizii de naturd
similard in conformitate cu legislatia si procedurile nationale.

(3)  Deciziile mentionate la articolul 18 alineatul (1) litera (c)
sunt adoptate de o autoritate judiciard competenta.

(4)  Secretariatul General al Consiliului pune informatiile
primite la dispozitia tuturor statelor membre si a Comisiei.
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Articolul 7
Recurgerea la o autoritate centrald

(1)  Fiecare stat membru poate desemna o autoritate centrald
sau, in cazul in care sistemul siu juridic prevede astfel, mai
multe autoritdti centrale, pentru a sprijini autoritdtile sale
competente.

(2) In cazul in care se dovedeste necesar din motive de
organizare a sistemului sdu judiciar, un stat membru poate sd
incredinteze autoritdtii sau autoritdtilor sale centrale adminis-
trarea transmiterii §i a primirii deciziilor privind masurile de
supraveghere judiciard, impreund cu certificatele mentionate la
articolul 10, precum si a oricdrei alte corespondente oficiale in
legiturd cu acestea. In consecinti, toate comunicirile, consul-
tarile, schimburile de informatii, cercetdrile si notificarile intre
autoritdtile competente pot fi realizate, dupd caz, cu sprijinul
autoritdtii centrale (autorititilor centrale) a (ale) statului membru
respectiv.

(3)  Statul membru care doreste si utilizeze posibilitatile
mentionate in prezentul articol comunicd Secretariatului
General al Consiliului informatiile referitoare la autoritatea
centrald sau la autorititile centrale desemnate. Aceste indicatii
sunt obligatorii pentru toate autoritdtile statului membru
emitent.

Atrticolul 8
Tipuri de misuri de supraveghere judiciard

(1)  Prezenta decizie-cadru se aplicd urmdtoarelor mésuri de
supraveghere judiciara:

(a) obligatia persoanei de a informa autoritatea competentd a
statului de executare cu privire la orice schimbare de
resedintd, in special in scopul primirii citatiilor privind parti-
ciparea la o audiere sau la un proces in decursul proce-
durilor penale;

(b) obligatia de a nu intra in anumite localitdti, locuri sau zone
definite din statul emitent sau de executare;

(c) obligatia de a rdmane intr-un anumit loc, dupd caz, in
anumite intervale;

(d) obligatia prin care se restrictioneazd pdrdsirea teritoriului
statului de executare;

(e) obligatia de a se prezenta la date stabilite in fata unei
anumite autoritati;

(f) obligatia de a evita contactul cu anumite persoane in
legdturd cu infractiunea (infractiunile) presupusd (presupuse)
a fi fost sdvarsitd (sdvarsite).

(2) La transpunerea prezentei decizii-cadru sau ulterior,
fiecare stat membru informeazd Secretariatul General al Consi-
liului cu privire la masurile de supraveghere judiciard pe care
este pregdtit sd le monitorizeze, pe langd cele mentionate la
alineatul (1). Aceste masuri pot include, in special:

(a) obligatia de a nu se angaja in anumite activititi in legaturd
cu infractiunea (infractiunile) presupusi (presupuse) a fi fost
savarsitd (sdvarsite), care pot include implicarea intr-o
anumitd profesie sau domeniu de activitate;

(b) obligatia de a nu conduce un vehicul;

(c) obligatia de a depune o anumitd sumd sau de a oferi un alt
tip de garantie, care poate fi furnizatd fie intr-un anumit
numdr de rate, fie o singurd datd;

(d) obligatia de a urma un tratament medical sau de dezinto-
Xicare;

(e) obligatia de a evita contactul cu anumite obiecte in legiturd
cu infractiunea (infractiunile) presupusd (presupuse) a fi fost
savarsitd (savarsite).

(3)  Secretariatul General al Consiliului pune informatiile
primite in conformitate cu prezentul articol la dispozitia
tuturor statelor membre si a Comisiei.

Articolul 9

Criterii privind statul membru ciruia ii poate fi transmisa
decizia privind mdsurile de supraveghere judiciard

(I) O decizie privind mdsurile de supraveghere judiciard
poate fi transmisd autoritdtii competente din statul membru in
care persoana isi are resedinta legald obisnuitd, in cazul in care
persoana, in conditiile in care a fost informatd cu privire la
mdsurile vizate, consimte s se intoarcd in statul respectiv.

(2)  Autoritatea competentd din statul emitent poate
transmite, la cererea persoanei, decizia privind mdasurile de
supraveghere judiciard autorititii competente a unui stat
membru altul decdt cel in care persoana isi are resedinta
legald obisnuitd, cu conditia ca cea din urmd autoritate s fie
de acord cu aceastd transmitere.

(3)  Atunci cand pun 1in aplicare prezenta decizie-cadru,
statele membre decid in ce conditii autoritdtile lor competente
pot accepta transmiterea unei decizii privind mésuri de supra-
veghere judiciard in cazurile mentionate la alineatul (2).

(4)  Fiecare stat membru adreseazd o declaratie Secretariatului
General al Consiliului cu privire la decizia luatd in temeiul
alineatului (3). Statele membre pot modifica aceastd declaratie
in orice moment. Secretariatul General pune informatiile primite
la dispozitia tuturor statelor membre si a Comisiei.
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Articolul 10

Procedura transmiterii deciziei privind masuri de
supraveghere judiciard impreund cu certificatul

(1) Atunci cand transmite o decizie privind masuri de supra-
veghere judiciard unui alt stat membru, in temeiul articolului 9
alineatul (1) sau (2), autoritatea competentd din statul emitent se
asigurd cd aceasta este insotitd de un certificat, al carui model
este prezentat in anexa L

(2)  Decizia privind mdsuri de supraveghere judiciard sau o
copie legalizatd a acesteia, impreund cu certificatul, se transmit
de citre autoritatea competentd din statul emitent direct auto-
ritdtii competente a statului de executare prin orice mijloace
care permit o inregistrare scrisd, in conditii care permit
statului de executare si stabileascd autenticitatea acestora.
Originalul deciziei privind mdasuri de supraveghere judiciard
sau o copie legalizatd a acesteia, precum si originalul certifi-
catului, sunt trimise statului de executare, la cererea acestuia.
Toate comunicdrile oficiale se fac, de asemenea, in mod direct
intre respectivele autorititi competente.

(3)  Certificatul trebuie sd fie semnat, iar continutul siu
certificat drept conform cu realitatea de citre autoritatea
competentd din statul emitent.

(4)  Pe langd mdsurile mentionate la articolul 8 alineatul (1),
certificatul mentionat la alineatul (1) din prezentul articol
include numai misurile notificate de statul de executare, in
conformitate cu articolul 8 alineatul (2).

(5)  Autoritatea competentd din statul emitent precizeaza:

(a) dupd caz, durata pe care se aplicd decizia privind mdsurile
de supraveghere judiciard si dacd este posibild o reinnoire a
respectivei decizii;

(b) orientativ, durata provizorie pentru care este probabil s fie
necesard monitorizarea masurilor de supraveghere judiciard,
luand in calcul toate circumstantele cazului care sunt
cunoscute la momentul transmiterii deciziei privind
mdsurile de supraveghere judiciara.

(6)  Autoritatea competentd din statul emitent transmite
decizia privind mdasurile de supraveghere judiciard, impreund
cu certificatul, numai unui singur stat de executare o datd.

(7)  In cazul in care autoritatea competentd din statul de
executare nu este cunoscutd autoritdtii competente din statul
emitent, aceasta din urmd efectueazi toate cercetirile necesare,
inclusiv prin intermediul punctelor de contact ale Retelei
Judiciare Europene instituite prin Actiunea comuna 98/428/JAI
a Consiliului din 29 iunie 1998 de creare a unei Retele Judiciare
Europene (1), pentru a obtine informatiile din partea statului de
executare.

() JO L 191, 7.7.1998, p. 4.

(8)  In cazul in care o autoritate din statul de executare care
primeste o decizie privind masuri de supraveghere judiciard
impreund cu un certificat nu are competenta de a recunoaste
decizia in cauzd, respectiva autoritate transmite din oficiu auto-
ritdtii competente decizia impreund cu certificatul.

Articolul 11

Competenta asupra monitorizirii misurilor de
supraveghere judiciard

(1)  Atat timp cat autoritatea competentd a statului de
executare nu a recunoscut decizia privind masurile de supra-
veghere judiciard care i-a fost transmisd si nu a informat auto-
ritatea competentd din statul emitent cu privire la o astfel de
recunoastere, autoritatea competentd din statul emitent riméne
competentd in legdturd cu monitorizarea mdsurilor de supra-
veghere judiciard impuse.

(2) In situatia in care competenta privind monitorizarea
mdsurilor de supraveghere judiciard a fost transferatd autoritatii
competente a statului de executare, o astfel de competentd
revine autoritdtii competente din statul emitent:

(a) in situatia in care persoana in cauzd si-a stabilit resedinta
legald si obisnuitd intr-un stat membru altul decat statul de
executare;

(b) de indatd ce autoritatea competentd din statul emitent a
notificat, in conformitate cu articolul 13 alineatul (3), auto-
ritdtii competente a statului de executare retragerea certifi-
catului, prevdzutd la articolul 10 alineatul (1);

(c) in situatia in care autoritatea competentd din statul emitent
a modificat masurile de supraveghere judiciard si autoritatea
competentd din statul de executare, in temeiul articolului 18
alineatul (4) litera (b), a refuzat si monitorizeze masurile de
supraveghere judiciard modificate deoarece acestea nu se
incadreazd in tipurile de masuri de supraveghere judiciard
mentionate la articolul 8 alineatul (1) si/sau in tipurile noti-
ficate de statul de executare in cauzd in conformitate cu
articolul 8 alineatul (2);

(d) iIn momentul in care perioada mentionatd la articolul 20
alineatul (2) litera (b) a expirat;

(e) in situatia in care autoritatea competentd a statului de
executare a decis si Inceteze monitorizarea misurilor de
supraveghere judiciard si a informat in consecintd autoritatea
competentd din statul emitent, in temeiul articolului 23.

(3) In cazurile mentionate la alineatul (2), autorititile
competente ale statului emitent §i statului de executare se
consultd reciproc pentru a evita, in masura posibilului, orice
discontinuitate in monitorizarea mdsurilor de supraveghere
judiciara.
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Articolul 12
Decizia din statul de executare

(1)  In termen cat mai scurt si, in orice caz, in termen de 20
zile lucritoare de la primirea deciziei privind misuri de supra-
veghere judiciard si a certificatului, autoritatea competentd din
statul de executare recunoaste decizia privind masuri de supra-
veghere judiciard transmisd in conformitate cu articolul 9 si
respectand procedura previzutd la articolul 10 si adoptd, de
indatd, toate misurile necesare pentru monitorizarea masurilor
de supraveghere judiciard, cu exceptia cazului in care decide sd
invoce unul dintre temeiurile de nerecunoastere previzute la
articolul 15.

(2) In situatia in care a fost introdusi o cale de atac
impotriva deciziei mentionate la alineatul (1), termenul pentru
recunoasterea deciziei privind masurile de supraveghere judiciari
se prelungeste cu alte 20 zile lucrdtoare.

(3) In cazul in care, in imprejurdri exceptionale, autoritatea
competentd din statul de executare se afld in imposibilitatea de a
respecta termenele previzute la alineatele (1) si (2), aceasta
informeazd de indatd autoritatea competentd din statul
emitent, prin orice mijloace la alegerea sa, motivand intarzierea
si precizdnd termenul de care preconizeazd cd are nevoie in
vederea pronuntdrii unei decizii definitive.

(4)  Autoritatea competentd poate amana decizia privind
recunoasterea deciziei privind mdsuri de supraveghere judiciard
in cazul in care certificatul mentionat la articolul 10 este
incomplet sau nu corespunde in mod evident deciziei privind
mdsuri de supraveghere judiciard, pand la stabilirea unui termen
rezonabil care si permitd completarea sau corectarea certifi-
catului.

Articolul 13
Adaptarea misurilor de supraveghere judiciari

(1) In cazul in care caracterul misurilor de supraveghere
judiciard este incompatibil cu legislatia statului de executare,
autoritatea competentd din statul membru respectiv le poate
adapta in sensul mdsurilor de supraveghere judiciard care se
aplicd, in conformitate cu legea statului de executare, pentru
infractiuni similare. Masura de supraveghere judiciard adaptatd
trebuie sd corespundd pe cat posibil celei impuse in statul
emitent.

(2)  Mdisura de supraveghere judiciard adaptatd trebuie si nu
fie mai severd decat mdsura de supraveghere judiciard care a fost
impusd initial.

3) In urma primirii unor informatii mentionate la
articolul 20 alineatul (2) litera (b) sau (f), autoritatea competenta
din statul emitent poate decide sd retragd certificatul atit timp
cat in statul de executare nu a inceput inci monitorizarea. In
orice caz, o astfel de decizie se pronuntd si este comunicati cat
mai curdnd cu putintd, in termen de cel mult zece zile de la
primirea notificdrii respective.

Articolul 14
Dubla incriminare

(1)  Urmdtoarele infractiuni, in cazul in care se pedepsesc, in
statul emitent, cu inchisoarea sau cu o mdisurd privativd de
libertate cu o duratd maximi de cel putin trei ani, astfel cum
sunt definite de legislatia statului emitent, conduc, in termenii
prezentei decizii-cadru si fard verificarea dublei incrimindri a
faptei, la recunoasterea deciziei privind masuri de supraveghere
judiciari:

— participarea la un grup infractional organizat;

— terorismul;

— traficul de persoane;

— exploatarea sexuald a copiilor si pornografia infantild;
— traficul ilicit de droguri si substante psihotrope;

— traficul ilicit de arme, munitii si substante explozive;
— coruptia;

— frauda, inclusiv cea care afecteazi interesele financiare ale
Comunititilor Europene in intelesul Conventiei din
26 ijulie 1995 privind protectia intereselor financiare ale
Comunitatilor Europene (1);

— spilarea produselor infractiunii;

— contrafacerea de monedd, inclusiv contrafacerea monedei
euro;

— criminalitatea informatici;

— infractiunile impotriva mediului, inclusiv traficul ilicit de
specii animale pe cale de disparitie si traficul ilicit de
specii si soiuri de plante pe cale de disparitie;

— facilitarea intrdrii si sederii ilegale;
— omorul, vitimarea corporald gravi;
— traficul ilicit de organe si tesuturi umane;

— rdpirea, lipsirea de libertate in mod ilegal si luarea de
ostateci;

— rasismul si xenofobia;

() JO C 316, 27.11.1995, p. 49.
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— furtul organizat sau armat;

— traficul ilicit de bunuri culturale, inclusiv de antichitdti si
opere de artd;

— ingseldciunea;

— racketul si extorcarea de fonduri;

— contrafacerea si pirateria produselor;

— falsificarea de acte oficiale si uzul de fals;
— falsificarea de mijloace de plat3;

— traficul ilicit de substante hormonale si alti factori de
crestere;

— traficul ilicit de materiale nucleare sau radioactive;

— traficul de vehicule furate;

— violul;

— incendierea cu intentie;

— infractiunile de competenta Curtii Penale Internationale;
— sechestrarea ilegald de nave sau aeronave;

— sabotajul.

(2)  Consiliul poate decide in orice moment si adauge alte
categorii de infractiuni pe lista de la alineatul (1), hotdrand in
unanimitate, in urma consultdrii Parlamentului European in
conditiile previzute la articolul 39 alineatul (1) din Tratatul
privind Uniunea Europeand. Consiliul examineazd, tindnd
seama de raportul care i-a fost prezentat in conformitate cu
articolul 27 din prezenta decizie-cadru, dacd lista trebuie
extinsd sau modificati.

(3)  Pentru alte infractiuni decat cele aflate sub incidenta
alineatului (1), statul de executare poate conditiona recu-
noasterea deciziei privind mdsuri de supraveghere judiciard de
faptul cd decizia trebuie sd se refere la fapte care sd reprezinte o
infractiune si in temeiul legislatiei statului de executare, oricare
ar fi elementele constitutive ale acesteia si oricum ar fi descrisd.

(4)  In momentul adoptdrii prezentei decizii cadru, din motive
de constitutionalitate, statele membre pot declara, printr-o
declaratie pe care o notificd Secretariatului General al Consi-
liului, ¢& nu vor aplica alineatul (1) cu privire la infractiunile

mentionate in respectivul alineat sau la o parte dintre acestea.
Orice astfel de declaratie poate fi retrasd in orice moment. Astfel
de declaratii sau retrageri de declaratii se publici in Jurnalul
Oficial al Uniunii Europene.

Articolul 15
Temeiuri de nerecunoastere

(1)  Autoritatea competentd a statului de executare poate
refuza recunoasterea deciziei privind mdsuri de supraveghere
judiciard in urmdtoarele cazuri:

(a) certificatul mentionat la articolul 10 este incomplet sau, in
mod evident, nu corespunde deciziei privind masuri de
supraveghere judiciard §i nu a fost completat sau corectat
intr-un termen rezonabil stabilit de cdtre autoritatea
competentd din statul de executare;

(b) nu sunt indeplinite criteriile stabilite la articolul 9 alineatele
(1) si (2) sau la articolul 10 alineatul (4);

(c) recunoagsterea deciziei privind mdsurile de supraveghere
judiciard ar contraveni principiului non bis in idem;

(d) decizia privind masurile de supraveghere judiciard se referd
la un fapt care nu ar constitui o infractiune in temeiul legii
statului de executare, in situatiile mentionate la articolul 14
alineatul (3) si, in cazul in care statul de executare a ficut o
declaratie in temeiul articolului 14 alineatul (4), in situatiile
mentionate la articolul 14 alineatul (1); cu toate acestea, in
materie fiscald, vamald si monetard, executarea deciziei nu
poate fi refuzatd pe motiv cd legislatia statului de executare
nu impune taxe de acelasi fel sau nu contine acelasi tip de
dispozitii in materie fiscald, vamald sau monetard precum
legislatia statului emitent;

(e) actiunea penald este impiedicatd de interventia prescriptiei in
conformitate cu legea statului de executare si se referd la o
faptd care tine de competenta statului respectiv, in temeiul
legislatiei nationale a acestuia;

(f) existd imunitate in temeiul legislatiei statului executant, ceea
ce face imposibild monitorizarea misurilor de supraveghere
judiciard;

() dacd, in temeiul legii statului de executare, persoana nu
poate raspunde penal pentru fapta care std la baza deciziei
privind masuri de supraveghere judiciard din cauza varstei
sale;

(h) in cazul incalcdrii masurilor de supraveghere judiciard, auto-
ritatea ar trebui si refuze predarea persoanei in cauzd in
conformitate cu Decizia-cadru 2002/584[JAl a Consiliului
din 13 junie 2002 privind mandatul european de arestare
si procedurile de predare intre statele membre (') (denumitd
in continuare ,decizia-cadru privind mandatul european de
arestare”).

() JO L 190, 18.7.2002, p. 1.
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(2)  In cazurile previzute la alineatul (1) literele (a), (b) si (c),
inainte s decidd asupra refuzului de a recunoaste decizia
privind mdsuri de supraveghere judiciard, autoritatea
competentd din statul de executare comunicd, prin mijloace
adecvate, cu autoritatea competentd din statul emitent si, daci
este cazul, i solicitd acesteia sd furnizeze de indatd toate infor-
matiile suplimentare necesare.

(3) In cazul in care autoritatea competentd din statul de
executare este de pdrere cd recunoasterea deciziei privind
mdsurile de supraveghere judiciard ar putea fi refuzatd in
temeiul alineatului (1) litera (h), insd cu toate acestea doreste
sd recunoascd decizia privind masurile de supraveghere judiciard
si s monitorizeze mdsurile de supraveghere judiciard pe care
aceasta le prevede, informeazd autoritatea competentd din statul
emitent in legdturd cu aceasta comunicand motivele posibilului
refuz. Intr-un astfel de caz, autoritatea competentd din statul
emitent poate decide sd retragd certificatul in conformitate cu
articolul 13 alineatul (3) teza a doua. in cazul in care autoritatea
competentd din statul emitent nu retrage certificatul, autoritatea
competentd a statului de executare poate recunoaste decizia
privind mdsurile de supraveghere judiciardi §i monitoriza
mdsurile de supraveghere judiciard pe care aceasta le contine,
subintelegandu-se faptul cd persoana in cauzd nu poate fi
predatd in temeiul unui mandat european de arestare.

Atticolul 16
Legea aplicabild supravegherii judiciare

Monitorizarea unei masuri de supraveghere judiciard este regle-
mentatd de legislatia statului de executare.

Articolul 17

Continuarea monitorizarii misurilor de supraveghere
judiciard

In cazul in care termenul previzut la articolul 20 alineatul (2)
litera (b) se apropie de expirare si mdsurile de supraveghere
judiciard sunt in continuare necesare, autoritatea competentd
din statul emitent poate solicita autoritatii competente din
statul de executare sd prelungeascd monitorizarea masurilor de
supraveghere judiciard, avand in vedere circumstantele cauzei si
consecintele previzibile asupra persoanei in cazul in care s-ar
aplica articolul 11 alineatul (2) litera (d). Autoritatea competenta
din statul emitent indicd perioada de timp pentru care o astfel
de prelungire ar putea fi necesard.

Autoritatea competentd din statul de executare decide cu privire
la aceastd solicitare in conformitate cu dreptul national,
indicand, dacd este cazul, durata maximid a prelungirii. in
aceste cazuri, se poate aplica articolul 18 alineatul (3).

Articolul 18

Competenta privind toate deciziile ulterioare si legislatia
care le reglementeazi

(1)  Fard a aduce atingere articolului 3, autoritatea competentd
din statul emitent are competenta de a lua toate deciziile ulte-

rioare referitoare la o decizie privind masuri de supraveghere
judiciard. Printre astfel de decizii ulterioare se numdrd, in special:

(a) reinnoirea, revizuirea si retragerea deciziei privind mdsurile
de supraveghere judiciard;

(b) modificarea mdsurilor de supraveghere judiciard;

(c) emiterea unui mandat de arestare sau a oricirei alte decizii
judiciare executorii avand acelasi efect.

(2)  Legislatia statului emitent aplicd deciziile luate in confor-
mitate cu alineatul (1).

(3)  In situatia in care este necesar in temeiul dreptului intern,
o autoritate competentd din statul de executare poate decide sd
utilizeze procedura de recunoastere stabilitd in prezenta decizie-
cadru in vederea respectdrii deciziilor mentionate la alineatul (1)
literele (a) si (b) in cadrul sistemului sdu juridic national. O
asemenea recunoastere nu conduce la o noud examinare a teme-
iurilor de nerecunoastere.

(4) In situatia in care autoritatea competentd a statului
emitent a modificat masurile de supraveghere judiciard in
conformitate cu alineatul (1) litera (b), autoritatea competentd
din statul de executare poate:

(a) si adapteze aceste misuri modificate in temeiul articolului
13, in cazul in care natura mdsurilor de supraveghere
judiciard modificate nu este compatibild cu legislatia
statului de executare;

sau

(b) sd refuze sd monitorizeze mdsurile de supraveghere judiciard
modificate dacd respectivele mdsuri nu se incadreazd in
tipurile de mdsuri de supraveghere mentionate la
articolul 8 alineatul (1) sifsau in cele notificate de statul
de executare in cauzd in conformitate cu articolul 8
alineatul (2).

(5) Competenta autoritdtii competente din statul emitent in
temeiul alineatului (1) nu aduce atingere procedurilor care pot fi
initiate in statul de executare impotriva persoanei vizate in
legdturd cu faptele penale comise de persoana respectivd, altele
decat cele care stau la baza deciziei privind masuri de supra-
veghere judiciara.

Articolul 19
Obligatiile autorititilor implicate

(1) In orice moment in timpul monitorizdrii masurilor de
supraveghere judiciard, autoritatea competentd din statul de
executare poate invita autoritatea competentd din statul
emitent sd o informeze dacid monitorizarea masurilor mai este
necesard in situatia dati a unui anumit caz aflat in discutie.
Autoritatea competentd din statul emitent rdspunde fdrd
intdrziere unei asemenea invitatii, dacd este cazul prin
adoptarea unei decizii ulterioare mentionate la articolul 18
alineatul (1).
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(2) La expirarea termenului mentionat la articolul 10
alineatul (5), autoritatea competentd din statul emitent indic3,
din oficiu sau la cererea autorititii competente a statului de
executare, dacd este cazul, termenul suplimentar estimat de
care mai are nevoie pentru monitorizarea mdsurilor.

(3)  Autoritatea competentd din statul de executare notificd
fird intdrziere autoritatea competentd din statul emitent in
legaturd cu orice incilcare a masurilor de supraveghere judiciari,
precum si cu orice altd constatare care ar putea duce la
adoptarea oricdrei decizii ulterioare previzute la articolul 18
alineatul (1). Pentru efectuarea notificdrii se utilizeaz formularul
al cdrui model este previzut in anexa II.

(4)  In vederea audierii persoanei in cauzi, procedura si
conditiile previzute de instrumentele dreptului international si
al Uniunii Europene care previd posibilitatea utilizarii sistemelor
de teleconferintd si videoconferintd pentru audierea persoanelor
poate fi utilizatd mutatis mutandis, in special in situatia in care
legislatia statului emitent prevede obligativitatea unei audieri
judiciare inainte de adoptarea uneia dintre deciziile mentionate
la articolul 18 alineatul (1).

(5)  Autoritatea competentd din statul emitent informeazd de
indatd autoritatea competentd din statul de executare cu privire
la toate deciziile mentionate la articolul 18 alineatul (1) si la
faptul ca a fost introdusd o actiune in justitie impotriva unei
decizii privind misuri de supraveghere judiciari.

(6) In cazul in care certificatul referitor la decizia privind
mdsurile de supraveghere judiciard a fost retras, autoritatea
competentd din statul de executare pune capit mdsurilor
dispuse de indatd ce a fost notificatd in mod corespunzitor
de citre autoritatea competentd din statul emitent.

Articolul 20
Informatii furnizate de statul de executare

(1)  Autoritatea din statul de executare care a primit o decizie
privind mdsuri de supraveghere judiciard, pe care nu are
competenta de a o recunoaste, impreund cu un certificat,
informeazd autoritatea competentd a statului emitent citre ce
autoritate a transmis aceastd decizie, impreund cu certificatul, in
conformitate cu articolul 10 alineatul (8).

(2)  Autoritatea competentd din statul de executare
informeazd de indati autoritatea competentd din statul
emitent, prin orice mijloace care permit o inregistrare scrisd,
cu privire la:

(a) orice schimbare de resedintd a persoanei in cauzd;

(b) durata maximd pentru care mdsurile de supraveghere
judiciard pot fi monitorizate in statul de executare, in
cazul in care statul de executare prevede o astfel de duratd
maxima;

(c) imposibilitatea practici de a monitoriza masurile de supra-
veghere judiciard, din motivul cd, dupd transmiterea deciziei
privind masuri de supraveghere judiciard si a certificatului
citre statul de executare, persoana nu poate fi gisitd pe
teritoriul statului de executare, caz in care statul de
executare nu are nicio obligatie de a monitoriza masurile
de supraveghere judiciar;

(d) faptul cd a fost introdusd o cale de atac impotriva deciziei
de recunoastere a deciziei privind masurile de supraveghere
judiciard;

(e) decizia definitivd de a recunoaste decizia privind masuri de
supraveghere judiciard si de a lua toate mdsurile necesare
pentru monitorizarea masurilor de supraveghere judiciar;

(f) orice altd decizie de a adapta mdsurile de supraveghere
judiciard in conformitate cu articolul 13;

(g) decizia de a nu recunoaste decizia privind masuri de supra-
veghere judiciard si de a isi asuma responsabilitatea moni-
torizarii mdsurilor de supraveghere judiciard in conformitate
cu articolul 15, inclusiv motivele ludrii acestei decizii.

Articolul 21
Predarea persoanei

(1) In cazul in care a autoritatea din statul emitent a emis un
mandat de arestare sau orice altd hotdrire judecdtoreascd
executorie avand acelasi efect, persoana este predatd in confor-
mitate cu decizia-cadru privind mandatul european de arestare.

(2)  In acest context, articolul 2 alineatul (1) din decizia-cadru
privind mandatul european de arestare nu poate fi invocat de
autoritatea competentd a statului de executare pentru a refuza
predarea persoanei.

(3)  Fiecare stat membru poate notifica Secretariatul General
al Consiliului, iIn momentul transpunerii prezentei decizii-cadru
sau ulterior, cd va aplica, de asemenea, articolul 2 alineatul (1)
din decizia-cadru privind mandatul european de arestare pentru
a decide in ceea ce priveste predarea persoanei in cauzd citre
statul emitent.

(4)  Secretariatul General al Consiliului pune la dispozitia
statelor membre si a Comisiei informatiile primite in temeiul
alineatului (3).

Articolul 22
Consultiri

(1)  Cu exceptia cazului in care acest lucru nu este realizabil,
autoritatea competentd a statului emitent si autoritatea
competentd a statului de executare se consultd reciproc:

(a) pe durata pregatirii sau, cel putin, inaintea transmiterii unei
decizii privind mdsurile de supraveghere judiciard impreund
cu certificatul mentionat la articolul 10;
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(b) pentru a facilita monitorizarea eficientd si in bune conditii a
mdsurilor de supraveghere judiciard;

(¢) in cazul in care persoana a incilcat grav masurile de supra-
veghere judiciard impuse.

(2)  Autoritatea competentd a statului emitent ia in consi-
derare orice indicatii comunicate de cdtre autoritatea
competentd a statului de executare privind riscul pe care
persoana vizatd il poate reprezenta pentru victime si pentru
publicul larg.

(3) In aplicarea alineatului (1), autorititile competente din
statul emitent si din statul de executare schimba toate infor-
matiile utile, inclusiv:

(a) informatiile care permit verificarea identitdtii si a locului de
resedintd a persoanei in cauzd;

(b) informatiile relevante extrase din caziere in conformitate cu
instrumentele legislative aplicabile.

Articolul 23
Notificiri rimase fird rispuns

(1) In cazul in care autoritatea competentd din statul de
executare a transmis mai multe notificiri, prevdzute la
articolul 19 alineatul (3), in legdturd cu aceeasi persoand citre
autoritatea competentd din statul emitent, fird ca aceastd ultima
autoritate si fi adoptat in consecintd orice decizie previzutd la
articolul 18 alineatul (1), autoritatea competentd din statul de
executare poate invita autoritatea competentd din statul emitent
sd adopte o asemenea decizie, acordindu-i acesteia un termen
rezonabil in acest sens.

(2)  In cazul in care autoritatea competentd din statul emitent
nu actioneazd in termenul indicat de autoritatea competentd din
statul de executare, aceasta din urmd poate decide incetarea
misurilor de supraveghere judiciard. Intr-un asemenea caz,
aceasta informeazd autoritatea competentd din statul emitent
cu privire la o respectiva decizie si competenta de monitorizare
a mdsurilor de supraveghere judiciard revine la autoritatea
competentd din statul emitent in temeiul articolului 11
alineatul (2).

(3) In cazul in care dreptul statului de executare impune o
confirmare periodicd a necesititii de a prelungi monitorizarea
mdsurilor de supraveghere judiciard, autoritatea competentd din
statul de executare poate solicita autoritdtii competente din
statul emitent si furnizeze o astfel de confirmare, acordandu-i
un termen rezonabil pentru a raspunde la o astfel de solicitare.
In cazul in care autoritatea competentd a statului emitent nu
rispunde in termenul respectiv, autoritatea competentd din
statul de executare poate trimite o noud solicitare autorititii
competente a statului emitent, acordandu-i un termen
rezonabil pentru a rdspunde la o astfel de solicitare si ardtand
faptul cd poate decide incetarea monitorizdrii masurilor de
supraveghere judiciard dacd nu se primeste niciun rdspuns in
termenul specificat. In cazul in care autoritatea competentd din

statul de executare nu primeste un rdspuns la o astfel de soli-
citare in termenul stabilit, aceasta poate actiona in conformitate
cu alineatul (2).

Articolul 24
Regimul lingvistic

Certificatele se traduc in limba oficiald sau in una dintre limbile
oficiale ale statului de executare. Orice stat membru poate sd
indice, la data adoptdrii prezentei decizii-cadru sau la o datd
ulterioard, intr-o declaratie depusd la Secretariatul General al
Consiliului, c¢d va accepta o traducere intr-o altd limbid sau
mai multe limbi oficiale ale institutiilor Uniunii Europene.

Articolul 25
Costuri

Costurile generate de aplicarea prezentei decizii-cadru sunt
suportate de cdtre statul de executare, cu exceptia costurilor
contractate exclusiv pe teritoriul statului emitent.

Articolul 26
Relatia cu alte acorduri si intelegeri

(1)  In misura in care astfel de acorduri sau intelegeri permit
extinderea sau ldrgirea obiectivelor prezentei decizii-cadru si
ajutd la o mai mare simplificarea sau facilitare a recunoasterii
reciproce a deciziilor privind mésuri de supraveghere judiciari,
statele membre pot:

(a) continua aplicarea acordurilor sau a intelegerilor bilaterale
sau multilaterale in vigoare in momentul intrdrii in vigoare a
prezentei decizii-cadru;

(b) incheia acorduri sau intelegeri bilaterale sau multilaterale
dupd momentul intrdrii in vigoare a prezentei decizii-cadru.

(2)  Acordurile si intelegerile mentionate la alineatul (1) nu
pot afecta in niciun fel relatiile cu statele membre care nu sunt
parte la acestea.

(3)  Statele membre informeazd Comisia si Consiliul, pan la
1 martie 2010, cu privire la acordurile sau intelegerile existente
mentionate la alineatul (1) litera (a) pe care doresc si le aplice in
continuare.

(4) De asemenea, statele membre informeazd Comisia si
Consiliul cu privire la orice nou acord sau intelegere, in
sensul alineatului (1) litera (b), in termen de trei luni de la
data semndrii unui astfel de acord sau intelegeri.

Articolul 27
Punerea in aplicare

()  Statele membre iau mdsurile necesare pentru a se
conforma dispozitiillor ~prezentei decizii-cadru pand la
1 decembrie 2012.
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(2)  Statele membre comunicd, pand la aceeasi datd, Consi-
liului §i Comisiei textul dispozitiilor care transpun in legislatia
nationald obligatiile care le revin in temeiul prezentei decizii-
cadru.

Articolul 28
Raportarea

(1) Pand la 1 decembrie 2013, Comisia intocmeste un raport
pe baza informatiilor primite din partea statelor membre in
temeiul articolului 27 alineatul (2).

(2)  In temeiul acestui raport, Consiliul evalueazi:

(a) mdsura in care statele membre au luat masurile necesare
pentru a se conforma prezentei decizii-cadru; si

(b) aplicarea prezentei decizii-cadru.

(3)  Raportul este insotit, dupd caz, de propuneri legislative.

Atrticolul 29
Intrarea in vigoare

Prezenta decizie-cadru intrd in vigoare in a doudzecea zi de la
data publicdrii in Jurnalul Oficial al Uniunii Europene.

Adoptatd la Luxemburg, 23 octombrie 2009.

Pentru Consiliu
Presedintele
T. BILLSTROM
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ANEXA I

CERTIFICAT

mentionat la articolul 10 din Decizia-cadru 2009/829/JAl a Consiliului din 23 octombrie 2009 privind aplicarea, intre
statele membre ale Uniunii Europene, a principiului recunoasterii reciproce in materia deciziilor privind masurile de

supraveghere judiciard ca alternativi la arestarea preventiva (1)

=

(a) Statul emitent:

Statul de executare:

Autoritatea care a emis decizia privind masuri de supraveghere judiciara:

Denumirea oficiala:

Vi rugdm s precizati dacd informatiile suplimentare cu privire la decizia privind masuri de supraveghere judiciard
se vor obtine prin intermediul:

[] autoritdtii sus-mentionate

[ autoritdtii centrale; in cazul in care ati bifat aceastd casetd, vd rugdm si specificati denumirea oficiald a
respectivei autorititi centrale:

[ altei autoritdti competente; in cazul in care ati bifat aceastd casetd, vd rugdm sd specificati denumirea oficiald a
respectivei autoritati:

Datele de contact ale autorititii emitente/autoritdtii centrale/altei autorititi competente

Adresa:

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tdrii) (prefixul regiunii/localitatii)

Datele persoanei (persoanelor) de contact:

Numele:

Prenumele:

Functia (titlu/grad):

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tdrii) (prefixul regiunii/localitatii)

E-mail (dacd existd):

Limbile care pot fi utilizate pentru comunicare:

(") Prezentul certificat trebuie completat sau tradus in limba oficiald sau in una dintre limbile oficiale ale statului membru de executare sau

in orice altd limba oficiald a institutiilor Uniunii Europene acceptatd de respectivul stat.
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(c) Vd rugdm sa indicati autoritatea care trebuie contactatd pentru a obtine informatii suplimentare in scopul moni-
torizdrii masurilor de supraveghere judiciard:

[ autoritatea mentionati la litera (b)

[ altd autoritate; in cazul in care ati bifat aceastd casetd, vd rugdm sd specificati denumirea oficiald a respectivei
autoritati:

Datele de contact ale autoritdii, dacd aceastd informatie nu a fost deja furnizati la litera (b).
Adresa:

Nr. tel.: (prefixul tarii) (prefixul regiuniiflocalititii)
Nr. fax: (prefixul trii) (prefixul regiunii/localitatii)
Datele persoanei (persoanelor) de contact
Numele:

Prenumele:

Functia (titlu/grad):

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)
Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)
E-mail (daci existd):

Limbile care pot fi utilizate pentru comunicare:

=
&

Informatii privind persoana fizicd cu privire la care fost emisd decizia privind mdsuri de supraveghere judiciara:
Numele:

Prenumele:

Numele inainte de cdsitorie, dupa caz:

Numele de imprumut, dupd caz:

Sexul:

Cetdtenia:

Codul numeric personal sau numdrul de asigurare sociald (daci existd):
Data nasterii:

Locul nasterii:

Adrese|resedinte:

— in statul emitent:
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— 1in statul de executare:

— in altd parte:

Limba (limbile) pe care o (le) intelege (dacd este/sunt cunoscute):

Va rugam s furnizati urmdtoarele informatii, in cazul in care acestea sunt disponibile:

— Tipul si numdrul actului (actelor) de identitate ale persoanei (carte de identitate, pasaport):
— Tipul §i numdrul permisului de sedere al persoanei in statul de executare:

Informatii privind statul membru ciruia ii sunt transmise decizia privind mdsurile de supraveghere judiciard
impreund cu certificatul

Decizia privind masuri de supraveghere judiciard impreund cu certificatul sunt transmise statului de executare
indicat la litera (a) din urmdtorul motiv:

[ persoana in cauzi isi are resedinta legald obisnuitd in statul de executare si, fiindu-i aduse la cunostintd masurile
care o privesc, consimte sd se intoarcd in acel stat

[ persoana in cauzd solicitd sd se transmitd decizia privind masuri de supraveghere judiciard unui alt stat membru
decat cel in care isi are resedinta legald si obisnuitd, din urmdtorul (urmitoarele) motiv (motive):

Precizari referitoare la decizia privind masuri de supraveghere judiciara:
Decizia a fost emisd la (data: ZZ-LL-AAAA):
Decizia a devenit executorie la (data: ZZ-LL-AAAA):

Dacd, la momentul transmiterii certificatului, a fost introdusi o cale de atac impotriva deciziei privind masuri de
supraveghere judiciard, vd rugdm s bifati aceastd casetd O

Numadrul de referintd al deciziei (dacd este disponibil):

Persoana in cauzd s-a aflat in arest preventiv in timpul urmadtoarei perioade (dupd caz):

1. Decizia priveste un numdr total de: infractiuni presupuse.

Rezumatul faptelor si descrierea circumstantelor in care infractiunea (infractiunile) presupusi (presupuse) a (au)
fost savarsitd (savarsite), inclusiv data si locul comiterii infractiunii (infractiunilor) si natura implicarii persoanei
in cauzd:

Natura si incadrarea juridicd a infractiunii (infractiunilor) presupuse si dispozitiile legale aplicabile, in temeiul
cdrora a fost emisd decizia:

2. In cazul in care infractiunea (infractiunile) presupusi (presupuse) mentionati (mentionate) la punctul 1
constituie una sau mai multe dintre urmdtoarele infractiuni, astfel cum sunt definite in legea statului de
condamnare, care sunt pedepsite in statul de condamnare printr-o pedeapsi cu inchisoarea sau printr-o
mdsurd privativd de libertate cu durata maximd de cel putin trei ani, vd rugdm si confirmati bifand caseta
(casetele) corespunzitoare:

[ participare la un grup infractional organizat
[] terorism
[ trafic de persoane

[ exploatare sexuald a copiilor si pornografie infantild
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o o 0o ad

o o 0O ad
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trafic ilicit de droguri si substante psihotrope
trafic ilicit de arme, munitii si substante explozive
coruptie

fraudd, inclusiv cea care afecteazd interesele financiare ale Comunitatilor Europene in intelesul Conventiei
din 26 iulie 1995 privind protectia intereselor financiare ale Comunitdtilor Europene

spalarea produselor infractiunii
contrafacere de moned3, inclusiv contrafacerea monedei euro
criminalitate informaticd

infractiuni impotriva mediului, inclusiv trafic ilicit de specii animale pe cale de disparitie si trafic de specii si
soiuri de plante pe cale de disparitie

facilitarea intrarii §i sederii ilegale

omor, vitimare corporald gravd

trafic ilicit de organe si tesuturi umane

ripire, lipsire de libertate in mod ilegal si luare de ostateci
rasism si xenofobie

furt organizat sau armat

trafic ilicit de bunuri culturale, inclusiv antichitdti si opere de artd
inseldciune

racket si extorcare de fonduri

contrafacerea si pirateria produselor

falsificare de acte oficiale si uz de fals

falsificare de mijloace de platd

trafic ilicit de substante hormonale si alti factori de crestere
trafic ilicit de materiale nucleare sau radioactive

trafic de vehicule furate

viol

incendiere cu intentie

infractiuni de competenta Curtii Penale Internationale
sechestrare ilegald de nave sau aeronave

sabotaj
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3. In masura in care infractiunea (infractiunile) presupusi (presupuse) identificati (identificate) la punctul 1 nu este
(sunt) enumeratd (enumerate) la punctul 2 sau dacd decizia, precum si certificatul sunt transmise unui stat
membru care a declarat cd va verifica dubla incriminare [articolul 14 alineatul (4) din decizia-cadru], vd rugdm
sd descriei pe larg infractiunea (infractiunile) presupusi (presupuse) in cauzd:

(g) Precizdri privind durata si natura masurii (masurilor) de supraveghere judiciard

1. Durata pe care se aplicd decizia privind masurile de supraveghere judiciard si dacd este posibild o reinnoire a
respectivei decizii (dupd caz);

2. Durata provizorie pentru care este probabil sd fie necesard monitorizarea masurilor de supraveghere judiciard,
luand in calcul toate circumstantele cazului care sunt cunoscute la momentul transmiterii deciziei privind masuri
de supraveghere judiciard (informatii cu titlu indicativ):

3. Natura masurii (masurilor) de supraveghere judiciard (este posibild bifarea mai multor casete):

[ obligatia persoanei de a informa autoritatea competentd a statului de executare cu privire la orice schimbare
de resedintd, in special in scopul primirii citatiilor privind participarea la o audiere sau la un proces in
decursul procedurilor penale;

obligatia de a nu intra in anumite localitdti, locuri sau zone definite din statul emitent sau de executare;
obligatia de a rimane intr-un anumit loc, dupd caz, in anumite intervale;
obligatia prin care se restrictioneazd pdrdsirea teritoriului statului de executare;

obligatia de a se prezenta la date stabilite in fata unei anumite autoritati;

o O 0O 0O 4d

obligatia de a evita contactul cu anumite persoane in legiturd cu infractiunea (infractiunile) presupusd
(presupuse) a fi fost savarsitd (sivarsite);

[ alte mdsuri pe care statul de executare este pregitit si le supravegheze, in conformitate cu o notificare
efectuatd in temeiul articolului 8 alineatul (2) din decizia-cadru:

In cazul in care ati bifat caseta privind ,alte mdsuri”, vd rugim si specificati mdsura (mdasurile) respectiva
(respectivd) prin bifarea casetei (casetelor) corespunzitoare:

obligatia de a nu se angaja in anumite activitdti in legdturd cu infractiunea (infractiunile) presupusd

gat ga) t g ¢ t presup
(presupuse) a fi fost sdvarsitd (sdvarsite), care pot include implicarea intr-o anumitd profesie sau domeniu
de activitate;

[ obligatia de a nu conduce un vehicul;

[ obligatia de a depune o anumitd sumd sau de a oferi un alt tip de garantie, care poate fi furnizatd fie intr-un
anumit numdr de rate, fie o singurd datd;

[ obligatia de a urma un tratament medical sau de dezintoxicare;

[ obligatia de a evita contactul cu anumite obiecte in legdturd cu infractiunea (infractiunile) presupusd
(presupuse) a fi fost savarsitd (sdvarsite);

[ alte masuri (vd rugdm si specificati):

4, Vi rugdm si furnizati o descriere detaliati a mdsurii (mdsurilor) de supraveghere judiciard specificate la
punctul 3:

(h) Alte circumstante relevante pentru cauzd, inclusiv motive specifice pentru impunerea mdasurii (masurilor) de
supraveghere judiciard (informatii optionale):

Textul deciziei este anexat certificatului.
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Semndtura autoritdtii care emite certificatul sifsau semndtura reprezentantului acesteia pentru a confirma acuratetea
continutului certificatului:

Nume:

Functia (titlu/grad):

Data:

Referintd dosar (dacd existd):

Stampild oficiald (dupd caz):
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ANEXA 11

FORMULAR

mentionat la articolul 19 din Decizia-cadru 2009/829[JAl a Consiliului din 23 octombrie 2009 privind aplicarea, intre
statele membre ale Uniunii Europene, a principiului recunoasterii reciproce in materia deciziilor privind masurile de
supraveghere judiciard ca alternativd la arestarea preventivd

RAPORTAREA INCALCARII UNEI MASURI DE SUPRAVEGHERE JUDICIARA SI[SAU ALTE CONSTATARI CARE AR
PUTEA CONDUCE LA ADOPTAREA ORICAROR ALTE DECIZII ULTERIOARE

(a) Date privind identitatea persoanei care face obiectul supravegherii:
Numele:
Prenumele:
Numele inainte de cdsitorie, dupd caz:
Numele de imprumut, dupa caz:
Sexul:
Cetdtenia:
Codul numeric personal sau numdarul de asigurare sociald (dacd existd):
Data nasterii:
Locul nasterii:
Adresa:
Limba (limbile) pe care o (le) ingelege (dacd este/sunt cunoscute):
(b) Date referitoare la decizia privind masura (masurile) de supraveghere judiciard;
Decizie emisd la data de:
Referintd dosar (dacd existd):
Autoritatea care a emis decizia
Denumirea oficiala:
Adresa:
Certificat emis la data de:
Autoritatea care a emis certificatul:

Referintd dosar (dacd existd):
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(c) Datele autoritdtii responsabile cu monitorizarea mdsurii (mdsurilor) de supraveghere judiciara:

Denumirea oficiald a autorititii:

Numele persoanei de contact:

Functia (titlu/grad):

Adresa:

Tel. (prefixul tarii) (prefixul regiunii)

Fax (prefixul tarii) (prefixul regiunii)

E-mail:

Limbile care pot fi utilizate pentru comunicare:

=
&

Incdlcarea misurii (misurilor) de supraveghere judiciard sifsau alte constatdri care ar putea conduce la adoptarea
oricdror alte decizii ulterioare:

Persoana mentionatd la litera (a) incalcd urmatoarea (urmdtoarele) masurd (mdsuri) de supraveghere judiciari:

[ obligatia persoanei de a informa autoritatea competentd a statului de executare cu privire la orice schimbare de
resedintd, in special in scopul primirii citatiilor privind participarea la o audiere sau la un proces in decursul
procedurilor penale;

[ obligatia de a nu intra in anumite localitdti, locuri sau zone definite din statul emitent sau de executare;

[ obligatia de a rdmane intr-un anumit loc, dupd caz, in anumite intervale;

[ obligatia prin care se restrictioneazd pirdsirea teritoriului statului de executare;

[] obligatia de a se prezenta la date stabilite in fata unei anumite autoritati;

[ obligatia de a evita contactul cu anumite persoane in legdturd cu infractiunea (infractiunile) presupusd
(presupuse) a fi fost savarsitd (savarsite);

[ alte masuri (vd rugdm sd specificati):

Descrierea incdlcdrii (incalcdrilor) (locul, data si circumstantele specifice):

— Alte constatiri care ar putea conduce la adoptarea oriciror alte decizii ulterioare

Descrierea constatdrilor:
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(e) Datele persoanei de contact in cazul in care este necesard obtinerea de informatii suplimentare privind incilcarea:

Numele:

Prenumele:

Adresa:

Nr. tel. (prefixul tarii) (prefixul regiuniiflocalitatii)
Nr. tel. (prefixul tarii) (prefixul regiunii/localitatii)
E-mail:

Limbile care pot fi utilizate pentru comunicare:

Semndtura autoritdtii care emite formularul si/sau semndtura reprezentantului acesteia pentru a confirma corecti-
tudinea continutului formularului:

Nume:
Functia (titlu/grad):
Data:

Stampild oficiald (dupd caz):
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DECLARATIA GERMANIEI

Jn temeiul articolului 14 alineatul (4) din decizia-cadru a Consiliului privind aplicarea principiului recunoasterii reciproce in materia
deciziilor privind mdsurile de supraveghere judiciard ca alternativd la detentia preventivd, Republica Federald Germania declard cd nu va
aplica articolul 14 alineatul (1) cu privire la toate infractiunile mentionate la alineatul respectiv.”

Prezenta declaratie se publicd in Jurnalul Oficial al Uniunii Europene.

DECLARATIA POLONIEI

Jn temeiul articolului 14 alineatul (4) din decizia-cadru a Consiliului UE privind aplicarea, intre statele membre ale Uniunii
Europene, a principiului recunoagterii reciproce in materia deciziilor privind mdsurile de supraveghere judiciard ca alternativd la
arestarea preventivd, Republica Polond declard cd nu va aplica alineatul (1) de la articolul 14 mengionat anterior in cazul tuturor
infractiunilor previzute la alineatul respectiv.”

Prezenta declaratie se publicd in Jurnalul Oficial al Uniunii Europene.

DECLARA(IA UNGARIEI

Jn temeiul articolului 14 alineatul (4) din decizia-cadru a Consiliului UE privind aplicarea, intre statele membre ale Uniunii
Europene, a principiului recunoagterii reciproce in materia deciziilor privind mdsurile de supraveghere judiciard ca alternativd la
detentia preventivd, Republica Ungard declard cd nu va aplica alineatul (1) al articolului 14 din decizia-cadru de mai sus cu
privire la infractiunile mentionate la alineatul respectiv.”

Prezenta declaratie se publicd in Jurnalul Oficial al Uniunii Europene.
Referindu-se la ,motivele constitutionale” mentionate la articolul 14 alineatul (4), Ungaria a oferit urmdtoarea explicatie:

,Ca urmare a ratificdrii Tratatului de la Lisabona, Ungaria si-a modificat constitutia pentru a se conforma obligatiilor care
ii revin conform tratatului, inclusiv necesitdtii de a nu aplica dubla incriminare in materie penald. Aceastd dispozitie
constitutionald va intra in vigoare in acelasi timp cu Tratatul de la Lisabona. Cu toate acestea, pand la intrarea in vigoare a
tratatului, dubla incriminare rdméne o chestiune constitutionald importantd si — ca principiu constitutional consfintit prin
articolul 57 din Constitutie — nu poate si nu va fi trecutd cu vederea. Prin urmare, articolul 14 alineatul (1) din decizia-
cadru nu va fi aplicat pentru niciuna dintre infractiunile enumerate (sau, dupd cum este formulat in articolul respectiv: nu
va fi aplicatd «cu privire la infractiunile»).”

DECLARAtIA LITUANIEI

Jn temeiul articolului 14 alineatul (4) din decizia-cadru a Consiliului privind aplicarea, intre statele membre ale Uniunii Europene, a
principiului recunoasterii reciproce in materia deciziilor privind mdsurile de supraveghere judiciard ca alternativd la detenfia preventivd,
Republica Lituania declard cd, din motive constitutionale, nu va aplica articolul 14 alineatul (1) cu privire la niciuna dintre
infractiunile mentionate in alineatul respectiv.”

Prezenta declaratie se publicd in Jurnalul Oficial al Uniunii Europene.
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(Acte adoptate in temeiul Tratatului UE)

ACTE ADOPTATE IN TEMEIUL TITLULUI VI DIN TRATATUL UE

DECIZIA-CADRU 2008/947/]AI A CONSILIULUI
din 27 noiembrie 2008

privind aplicarea principiului recunoasterii reciproce in cazul hotirarilor judecitoresti si al
deciziilor de probatiune in vederea supravegherii mdsurilor de probatiune si a sanctiunilor
alternative

CONSILIUL UNIUNII EUROPENE,

avand in vedere Tratatul privind Uniunea Europeand, in special
articolul 31 alineatul (1) literele (a) si (c) si articolul 34 alineatul

(2) litera (b),

avand in vedere initiativa Republicii Federale Germania si a
Republicii Franceze (1),

avand in vedere avizul Parlamentului European (%),

intrucat:

2

Uniunea Europeand si-a stabilit drept obiectiv realizarea
unui spatiu de libertate, securitate si justitie. Acesta
presupune din partea statelor membre o intelegere a
libertdtii, a securitdtii si a justitiei care este identicd in
elementele sale esentiale i care se bazeazd pe principiile
libertatii, democratiei, respectirii drepturilor omului si a
libertitilor fundamentale, precum si ale statului de drept.

Obiectivul cooperdrii politienesti si judiciare in cadrul
Uniunii Europene este acela de a le oferi tuturor cetd-

() JO C 147, 30.6.2007, p. 1.
(3) Avizul din 25 octombrie 2007 (nepublicat incd in Jurnalul Oficial).

()
()

JO
JO

tenilor un nivel inalt de securitate. Unul dintre elementele
esentiale ale acestei cooperdri este principiul recunoasterii
reciproce a hotdrarilor judecitoresti, consacrat in cadrul
concluziilor reuniunii Consiliului European care a avut
loc la Tampere la 15-16 octombrie 1999 si reafirmat
in Programul de la Haga din 4-5 noiembrie 2004 de
consolidare a libertdtii, a securitdtii si a justitiei in
Uniunea Europeani (°). In cadrul programului de misuri
din 29 noiembrie 2000 adoptat in scopul punerii in
aplicare a principiului recunoasterii reciproce a hotd-
rarilor in materie penald, Consiliul s-a pronuntat in
favoarea cooperdrii in materie de condamndri cu
suspendare si liberare conditionata.

Decizia-cadru ~ 2008/909[JAI a  Consiliului  din
27 noiembrie 2008 privind aplicarea principiului recu-
noasterii reciproce in cazul hotdrarilor judecitoresti in
materie penald care impun pedepse sau mdsuri privative
de libertate in scopul executdrii lor in Uniunea
Europeand (*)  vizeaza recunoasterea  reciprocd i
executarea pedepselor cu inchisoarea si a mdsurilor
privative de libertate. Sunt necesare mai multe norme
comune, in special in cazul in care unei persoane care
nu isi are resedinta legald obisnuitd in statul de
condamnare i s-a aplicat o pedeapsd neprivativd de
libertate care implici supravegherea masurilor de
probatiune si a sanctiunilor alternative.

Conventia Consiliului Europei din 30 noiembrie 1964
privind supravegherea infractorilor condamnati condi-
tionat sau liberati conditionat a fost ratificatd numai de
12 state membre, in unele cazuri cu multe rezerve.
Prezenta decizie-cadru furnizeazd un instrument mai
eficace, intrucit se intemeiazd pe principiul recunoasterii
reciproce si implicd participarea tuturor statelor membre.

C 53, 3.3.2005, p. 1.

L 327, 5.12.2008, p. 27.
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()

Prezenta decizie-cadru respectd drepturile fundamentale si
principiile recunoscute la articolul 6 din Tratatul privind
Uniunea Europeand, care sunt exprimate si in Carta
Drepturilor Fundamentale a Uniunii Europene, 1in
special in capitolul VI Nicio dispozitie a prezentei
decizii-cadru nu ar trebui interpretatd ca interzicind
refuzul recunoasterii unei hotdrdri judecitoresti si/sau
refuzul supravegherii unei mdsuri de probatiune sau a
unei sanctiuni alternative in cazul in care existd motive
obiective de a se considera cd mdsura de probatiune sau
sanctiunea alternativd a fost aplicatd pentru a pedepsi o
persoand din motive legate de sexul, rasa, religia, originea
etnicd, cetdtenia, limba, opiniile politice sau orientarea sa
sexuald sau ci aceastd persoand ar putea fi dezavantajatd
din unul dintre aceste motive.

Prezenta decizie-cadru nu ar trebui s impiedice un stat
membru sd aplice normele sale constitutionale privind
dreptul la un proces echitabil, libertatea de asociere,
libertatea presei, libertatea de exprimare in alte mijloace
de informare in masi si libertatea convingerilor reli-
gioase.

Dispozitiile prezentei decizii-cadru ar trebui si fie aplicate
in conformitate cu dreptul cetdtenilor Uniunii la liberd
circulatie si sedere pe teritoriul statelor membre, in
conformitate cu articolul 18 din Tratatul de instituire a
Comunitdtii Europene.

Recunoasterea reciprocd si supravegherea condamnirilor
cu suspendare, a condamndrilor cu amanarea aplicarii
pedepsei, a sanctiunilor alternative si a deciziilor
privind liberarea conditionatd au drept scop sporirea
sanselor de reintegrare sociald a persoanei condamnate,
permitandu-i acesteia sd isi pastreze legdturile familiale,
lingvistice, culturale si de altd naturd, dar si imbundtitirea
monitorizdrii respectdrii mdsurilor de probatiune si a
sanctiunilor alternative, cu scopul de a preveni recidiva,
acordand astfel o atentie cuvenitd protectiei victimelor si
a publicului larg.

Existdi mai multe tipuri de mdsuri de probatiune si
sanctiuni alternative care sunt comune statelor membre
si pe care toate aceste state membre sunt dispuse, in
principiu, si le supravegheze. Supravegherea acestor
tipuri de mdsuri si sanctiuni ar trebui sd fie obligatorie,
cu anumite exceptii previzute in prezenta decizie-cadru.
Statele membre pot declara g, in plus, sunt dispuse sd
supravegheze alte tipuri de mdsuri de probatiune sau/si
alte tipuri de sanctiuni alternative.

Mésurile de probatiune si sanctiunile alternative care
trebuie, in principiu, supravegheate in mod obligatoriu,
cuprind, printre altele, dispozitii privind comportamentul

(13)

(14)

(cum ar fi obligatia de a inceta consumul de alcool),
resedinta (cum ar fi obligatia de schimbare a resedintei
pentru cauze de violentd domesticd), educatia si formarea
(cum ar fi obligatia de a urma ,ore de conducere sigurd”),
activitdtile din timpul liber (cum ar fi obligatia de a inceta
practicarea unui anumit sport sau participarea la acesta)
si limitdri privind modalitdtile de desfisurare a unei acti-
vitdti profesionale (cum ar fi obligatia de a cduta o acti-
vitate profesionald intr-un alt mediu de lucru; aceastd
obligatie nu include supravegherea respectdrii pierderii
dreptului de exercitare a profesiei care decurge din sanc-
tiunea respectivd).

Dupi caz, s-ar putea recurge la monitorizarea electronicd
in vederea supravegherii masurilor de probatiune sau a
sanctiunilor alternative, in conformitate cu procedurile si
normele de drept national.

Statul membru in care persoana in cauzd a fost
condamnatd poate transmite statului membru unde
persoana condamnatd isi are resedinta legald obisnuitd
o hotdrare judecitoreascd si, dupd caz, o decizie de
probatiune, in vederea recunoasterii acestora si a supra-
vegherii masurilor de probatiune sau a sanctiunilor alter-
native previzute de respectiva hotarare sau decizie.

Decizia privitoare la transmiterea hotdrarii judecitoresti
si, dupd caz, a deciziei de probatiune citre un alt stat
membru ar trebui sd fie adoptatd in fiecare caz individual
in parte de citre autoritatea competentd a statului de
condamnare, tindndu-se seama, printre altele, de decla-
ratiile ficute in conformitate cu articolul 5 alineatul (4),
articolul 10 alineatul (4) si articolul 14 alineatul (3).

Hotdrdrea judecdtoreascd si, dupd caz, decizia de
probatiune pot fi transmise, de asemenea, altui stat
membru dect cel pe teritoriul cdruia persoana
condamnatd isi are resedinta, dacd autoritatea competentd
din statul de executare respectiv, tinind seama de
conditiile prezentate in declaratia relevanti ficutd de
respectivul stat in conformitate cu prezenta decizie-
cadru, aprobd o astfel de transmitere. Aprobarea de trans-
mitere se poate da in special in vederea reabilitirii sociale
in cazul in care persoana condamnatd, fird a-si pierde
dreptul de sedere, intentioneazd si se mute in alt stat
membru deoarece a obtinut un contract de munci,
dacd persoana respectivd este un membru de familie al
unui rezident legal obisnuit pe teritoriul respectivului stat
membru sau dacd persoana respectivd are intentia de a
urma studii sau o formare profesionald in respectivul stat
membru, in conformitate cu dreptul comunitar.

Statele membre ar trebui sd aplice propria legislatie
nationald si propriile proceduri de recunoastere a unei
hotarari judecitoresti si, dupd caz, a unei decizii de
probatiune. In cazul unei condamniri cu amanarea
aplicarii pedepsei sau al unei sanctiuni alternative,
atunci cind hotdrdrea judecdtoreascd nu prevede
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(16)

17)

0 pedeapsd cu inchisoarea sau o mdsurd privativd de
libertate care trebuie executatd in caz de nerespectare a
obligatiilor sau a instructiunilor respective, acest lucru ar
putea implica faptul ci statele membre care au ficut
declaratia relevantd in conformitate cu prezenta decizie-
cadru atunci cand au luat decizia de recunoastere sunt de
acord sd supravegheze mdsurile de probatiune sau sanc-
tiunile alternative respective si nu isi asuma altd respon-
sabilitate decat aceea de a lua deciziile ulterioare privind
modificarea obligatiilor sau a instructiunilor cuprinse in
mdsura de probatiune sau in sanctiunea alternativd sau a
duratei termenului de incercare. Prin urmare, in astfel de
cazuri, recunoasterea are numai efectul de a permite
statului de executare s3 adopte aceste tipuri de decizii
ulterioare.

Un stat membru poate refuza si recunoascd o hotdrare
judecdtoreascd si, dupd caz, o decizie de probatiune, dacd
hotdrarea in cauzd a fost pronuntatd impotriva unei
persoane care nu a fost gdsitd vinovatd, ca in cazul
unei persoane suferind de o boald psihicd, iar hotdrarea
judecdtoreascd sau, dupd caz, decizia de probatiune
prevede un tratament medical/terapeutic pe care statul
de executare nu il poate supraveghea cu privire la
aceste persoane in temeiul legislatiei sale nationale.

Motivul de refuz legat de teritorialitate ar trebui aplicat
numai in cazuri exceptionale si in vederea unei cooperdri
pe cat de extinse posibil in temeiul dispozitiilor prezentei
decizii-cadru, tinind cont de obiectivele acesteia. Orice
decizie de aplicare a acestui motiv de refuz ar trebui si
se intemeieze pe o analizd de la caz la caz si pe
consultdri intre autoritdtile competente ale statului de
condamnare si ale statului de executare.

In cazul in care misurile de probatiune sau sanctiunile
alternative includ activitati prestate in folosul comunitatii,
statul de executare ar trebui sd aibd dreptul de a refuza
recunoasterea hotdrarii judecitoresti si, dupd caz, a
deciziei de probatiune, dacd activitdtile prestate in
folosul comunitdtii ar fi efectuate in mod normal in
mai putin de sase luni.

Modelul certificatului este redactat intr-un asemenea mod
incat elementele esentiale ale hotdrarii judecdtoresti si,
dupd caz, ale deciziei de probatiune sunt incluse in
certificat, care ar trebui si fie tradus in limba oficiald
sau in una dintre limbile oficiale ale statului de
executare. Certificatul ar trebui sd sprijine autoritdtile
competente din statul de executare in luarea deciziilor
in temeiul prezentei decizii-cadru, inclusiv a deciziilor
privind recunoagterea si asumarea responsabilititii de
supraveghere a masurilor de probatiune si a sanctiunilor
alternative, a deciziilor privind adaptarea mdsurilor de
probatiune si a sanctiunilor alternative, precum si a deci-

(20)

(21)

(22)

(24)

ziilor ulterioare luate in special in cazuri de nerespectare
a unei masuri de probatiune sau a unei sanctiuni alter-
native.

In sensul principiului recunoasterii reciproce, pe care se
intemeiazd prezenta decizie-cadru, statele membre de
condamnare si de executare ar trebui si promoveze
contactele directe intre autoritdtile lor competente la
aplicarea prezentei decizii-cadru.

Toate statele membre ar trebui si se asigure ci
persoanele condamnate, cu privire la care sunt adoptate
decizii in temeiul prezentei decizii-cadru, beneficiazi de o
serie de drepturi legale si de cdi de atac in conformitate
cu legislatia lor nationald, indiferent daci autorititile
competente desemnate pentru adoptarea de decizii in
temeiul prezentei decizii-cadru sunt sau nu de naturd
judiciard.

Toate deciziile ulterioare privitoare la o condamnare cu
suspendare, la o condamnare cu amanarea aplicdrii
pedepsei sau la o sanctiune alternativd care au drept
rezultat aplicarea unei pedepse cu inchisoarea sau a
unei mdsuri privative de libertate ar trebui si fie
adoptate de citre o autoritate judiciara.

Intrucat toate statele membre au ratificat Conventia
Consiliului Europei din 28 ijanuarie 1981 pentru
protectia persoanelor privind prelucrarea automati a
datelor personale, datele personale prelucrate in cadrul
punerii in aplicare a prezentei decizii-cadru ar trebui si
fie protejate in conformitate cu principiile stabilite in
respectiva conventie.

Intrucat obiectivele prezentei decizii-cadru, si anume faci-
litarea reabilitdrii sociale a persoanelor condamnate,
imbunititirea protectiei victimelor si a publicului
general si facilitarea aplicdrii de mdsuri de probatiune si
sanctiuni alternative adecvate in cazul infractorilor care
nu locuiesc in statul de condamnare, nu pot fi realizate in
mod satisfacitor de citre statele membre avind in vedere
natura transfrontalierd a situatiilor implicate si, prin
urmare, datoritd dimensiunii actiunii, pot fi realizate
mai bine la nivelul Uniunii, Uniunea poate adopta
mdsuri, in conformitate cu principiul subsidiaritatii,
astfel cum este previzut la articolul 5 din Tratatul de
instituire a Comunitdtii Europene si cum este aplicat
prin articolul 2 paragraful al doilea din Tratatul privind
Uniunea Europeand. In conformitate cu principiul
proportionalitdtii, astfel cum este previzut la articolul 5
din Tratatul de instituire a Comunitdtii Europene,
prezenta decizie-cadru nu depdseste ceea ce este necesar
pentru realizarea acestor obiective,
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ADOPTA PREZENTA DECIZIE-CADRU:

Atticolul 1
Obiectivele si domeniul de aplicare

(1)  Prezenta decizie-cadru are ca obiectiv facilitarea reabi-
litarii sociale a persoanelor condamnate, imbundtitirea protectiei
victimelor si a publicului larg, precum si facilitarea aplicdrii unor
mdsuri de probatiune si sanctiuni alternative adecvate in cazul
infractorilor care nu locuiesc in statul de condamnare. In
vederea realizdrii acestor obiective, prezenta decizie-cadru
stabileste norme in conformitate cu care un stat membruy,
altul decat statul membru in care persoana in cauzd a fost
condamnatd, recunoaste hotdrarile judecitoresti si, dupid caz,
deciziile de probatiune si supravegheazd masurile de probatiune
aplicate in temeiul unei hotdrari judecdtoresti, sau sanctiunile
alternative previzute de o astfel de hotirare judecitoreascd, si
ia toate celelalte decizii privind hotdrirea judecitoreascd in
cauzd, cu exceptia cazului in care se prevede altfel prin
prezenta decizie-cadru.

(2)  Prezenta decizie-cadru se aplicd numai in ceea ce priveste:

(a) recunoasterea hotirarilor judecitoresti si, dupi caz, a deci-
ziilor de probatiune;

(b) transferul responsabilititii supravegherii mdsurilor de
probatiune si a sanctiunilor alternative;

(c) toate celelalte decizii legate de cele de la literele (a) si (b),
astfel cum sunt descrise si previzute in prezenta decizie-cadru.
(3)  Prezenta decizie-cadru nu se aplicd in ceea ce priveste:

(a) executarea hotdrarilor judecdtoresti in materie penald prin
care sunt aplicate pedepse cu inchisoarea sau mdsuri
privative de libertate care intrd in domeniul de aplicare a
Deciziei-cadru 2008/909/JAL

(b) recunoasterea si executarea sanctiunilor financiare si a
ordinelor de confiscare care sunt reglementate de Decizia-
cadru 2005/214[JAl a Consiliului din 24 februarie 2005
privind aplicarea principiului recunoasterii reciproce a sanc-
tiunilor financiare (') si de Decizia-cadru 2006/783[JAl a
Consiliului din 6 octombrie 2006 privind aplicarea princi-
piului recunoasterii reciproce a ordinelor de confiscare (2).

(4)  Prezenta decizie-cadru nu are ca efect modificarea obli-
gatiei de respectare a drepturilor fundamentale si a principiilor
fundamentale de drept, astfel cum sunt consacrate la articolul 6
din Tratatul privind Uniunea Europeand.

() JO L 76, 22.3.2005, p. 16.
() JO L 328, 24.11.2006, p. 59.

Articolul 2
Definitii

In sensul prezentei decizii-cadru:

Xn A w

1. ,hotdrare judecdtoreascd” inseamnd orice hotdrare judecito-
reascd definitivd sau ordin pronuntat de o instantd judecdto-
reascd din statul de condamnare, prin care se stabileste ¢ o
persoand fizicd a comis o infractiune si i se aplica:

(a) o pedeapsd cu inchisoarea sau orice masurd privativd de
libertate, in cazul in care o decizie de liberare condi-
tionatd a fost pronuntati in temeiul respectivei hotirari
judecdtoresti sau printr-o  decizie ulterioard de
probatiune;

(b) o condamnare cu suspendare;

(c) o condamnare cu amanarea aplicdrii pedepsei;

(d) o sanctiune alternativd;

2. ,condamnare cu suspendare” inseamnd o pedeapsd cu inchi-
soarea sau o mdsurd privativd de libertate a cirei executare
este suspendatd conditionat, integral sau partial, in
momentul pronuntdrii sentintei, prin impunerea uneia sau
a mai multor misuri de probatiune. Astfel de mdsuri de
probatiune pot fi incluse in hotdrarea judecitoreascd sau
stabilite printr-o decizie separatd de probatiune adoptatd de
0 autoritate competent;

3. ,condamnare cu amdinarea aplicdrii pedepsei” inseamnd o
hotdrare judecitoreascd conform cdreia aplicarea unei
pedepse a fost amanatd conditionat, prin impunerea uneia
sau a mai multor masuri de probatiune, sau in care una sau
mai multe misuri de probatiune sunt impuse in locul unei
pedepse cu inchisoarea sau al unei masuri privative de
libertate. Astfel de masuri de probatiune pot fi incluse in
hotdrarea judecitoreascd sau stabilite printr-o decizie
separatd de probatiune adoptatd de o autoritate competents;

X9

4. ,sanctiune alternativd” inseamnd o sanctiune care nu constd
intr-o pedeapsd cu inchisoarea, intr-o mdsurd privativd de
libertate sau intr-o sanctiune financiari si care presupune o
obligatie sau o masurd de constrangere;

5. ,decizie de probatiune” inseamnd o hotirare judecdtoreascd
sau o decizie definitivdi a unei autorititi competente a
statului de condamnare pronuntatd in temeiul unei
asemenea hotdrari judecitoresti:

(i) care acordd o liberare conditionati; sau

(ii) care impune mdasuri de probatiune;
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6. ,liberare conditionatd” 1inseamnd o decizie definitiva
pronuntatd de citre o autoritate competentd sau care
decurge din normele de drept intern privind liberarea
inainte de termen a unei persoane condamnate dupd
executarea partiald a pedepsei cu inchisoarea sau a unei
mdsuri privative de libertate prin impunerea uneia sau a
mai multor misuri de probatiune;

7. ,masuri de probatiune” inseamnd obligatii si mdisuri de
constringere impuse de o autoritate competentd unei
persoane fizice, in conformitate cu legislatia nationald a
statului de condamnare, in legiturd cu o condamnare cu
suspendare, o condamnare cu amanarea aplicdrii pedepsei
sau o liberare conditionat;

8. ,stat de condamnare” inseamnd statul membru in care este
pronuntatd o hotdrare judecdtoreascd;

9. ,stat de executare” inseamnd statul membru in care sunt
supravegheate mdsurile de probatiune si sanctiunile alter-
native in urma unei decizii in conformitate cu articolul 8.

Articolul 3
Desemnarea autorititilor competente

(1)  Fiecare stat membru informeazd Secretariatul General al
Consiliului cu privire la autoritatea sau autorititile care, in
temeiul legislatiei sale nationale, sunt competente sd actioneze
in conformitate cu prezenta decizie-cadru in cazul in care
respectivul stat membru reprezintd statul de condamnare sau
statul de executare.

(2)  Statele membre pot desemna autoritdti care nu sunt de
naturd judiciard ca fiind autoritdtile competente pentru luarea
deciziilor in temeiul prezentei decizii-cadru, cu conditia ca
aceste autoritdti si aibd competenta de a lua decizii de naturd
similard in conformitate cu procedurile si normele de drept
intern.

(3) In cazul in care o decizie in temeiul articolului 14
alineatul (1) litera (b) sau (c) este luati de cdtre o autoritate
competentd alta decat o instantd judecdtoreascd, statele
membre se asigurd cd aceastd decizie poate fi revizuiti de
citre o instantd judecdtoreascd sau de un alt organism inde-
pendent cu rol similar la cererea persoanei vizate.

(4)  Secretariatul General al Consiliului pune informatiile
primite la dispozitia tuturor statelor membre si a Comisiei.

Articolul 4
Tipuri de misuri de probatiune si sanctiuni alternative

(1)  Prezenta decizie-cadru se aplicd urmatoarelor misuri de
probatiune sau sanctiuni alternative:

(a) obligatiei persoanei condamnate de a informa o anumitd
autoritate cu privire la orice schimbare a resedintei sau a
locului de munci;

(b) obligatiei de a nu intra in anumite localitati, locuri sau zone
definite din statul de condamnare sau statul de executare;

(c) obligatiei contindnd limitdri in ceea ce priveste pdrdsirea
teritoriului statului de executare;

(d) dispozitiilor privind comportamentul, resedinta, educatia si
formarea, activititile din timpul liber sau continand limitari
privind modalitdtile de desfisurare a unei activititi profe-
sionale;

(e) obligatiei de a se prezenta la date stabilite in fata unei
anumite autoritati;

(f) obligatiei de a evita contactul cu anumite persoane;

(¢) obligatiei de a evita contactul cu anumite obiecte, care au
fost utilizate sau ar putea fi utilizate de citre persoana
condamnatd in scopul comiterii unei fapte penale;

(h) obligatiei de a repara din punct de vedere financiar preju-
diciul cauzat de infractiune sifsau obligatiei de a furniza o
dovadi a indeplinirii acestei obligatii;

(i) obligatiei de a presta activitdti in folosul comunitatii;

() obligatiei de a coopera cu un agent de supraveghere
(consilier de probatiune) sau cu un reprezentant al unui
serviciu social care are responsabilitdti in ceea ce priveste
persoanele condamnate;

(k) obligatiei de a urma un tratament terapeutic sau de dezin-
toxicare.

(2) La punerea in aplicare a prezentei decizii-cadru, fiecare
stat membru informeaza Secretariatul General al Consiliului cu
privire la masurile de probatiune si la sanctiunile alternative pe
care este pregitit sd le supravegheze, pe langd cele mentionate la
alineatul (1). Secretariatul General al Consiliului pune infor-
matiile primite la dispozitia tuturor statelor membre s§i a
Comisiei.

Articolul 5

Criterii pentru transmiterea unei hotirari judecitoresti si,
dupd caz, a unei decizii de suspendare conditionati a
executdrii pedepsei

(1)  Autoritatea competentd din statul de condamnare poate
transmite o hotdrdre judecdtoreascd si, dupd caz, o decizie de
probatiune autoritdtii competente din statul membru in care
persoana condamnatd isi are resedinta legald obisnuitd, in
cazul in care persoana condamnati s-a intors sau intentioneazd
sd se intoarcd in statul respectiv.
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(2) O autoritate competentd a statului de condamnare poate
transmite, la cererea persoanei condamnate, hotdrarea judecito-
reascd si, dupd caz, decizia de probatiune unei autorititi
competente a unui stat membru altul decit cel in care
persoana condamnatd isi are resedinta legald obisnuitd, cu
conditia ca cea din urmd autoritate sd fie de acord cu aceastd
transmitere.

(3)  La punerea in aplicare a prezentei decizii-cadru, statele
membre decid in ce conditii autorititile lor competente pot
accepta transmiterea hotdrarii judecdtoresti si, dupd caz, a
deciziei de probatiune in temeiul alineatului (2).

(4)  Fiecare stat membru adreseazd o declaratie Secretariatului
General al Consiliului cu privire la determinarea efectuati in
temeiul alineatului (3). Statele membre pot modifica aceastd
declaratie in orice moment. Secretariatul General pune infor-
matiile primite la dispozitia tuturor statelor membre si a
Comisiei.

Articolul 6

Procedura de transmitere a hotirarii judecitoresti si, dupd
caz, a deciziei de probatiune

(1)  Atunci cand transmite o hotdrare judecitoreasca si, dupa
caz, o decizie de probatiune unui alt stat membru, in aplicarea
articolului 5 alineatul (1) sau (2), autoritatea competentd din
statul de condamnare se asigurd ci aceasta este insotitd de un
certificat, al cdrui formular standard este prezentat in anexa L

(2) Hotdrdrea judecdtoreascd si, dupd caz, decizia de
probatiune, impreund cu certificatul mentionat la alineatul (1),
sunt transmise de autoritatea competentd a statului de
condamnare direct autoritdtii competente a statului de
executare prin orice mijloace care produc un inscris, in
conditii care permit statului de executare si stabileascd autenti-
citatea acestora. Hotdrarea judecitoreascd si decizia de
probatiune in original sau in copie legalizatd, precum si certi-
ficatul in original se Inainteaza autorititii competente a statului
de executare, in cazul in care acesta solicitd acest lucru. Toate
comunicdrile oficiale se fac, de asemenea, In mod direct intre
respectivele autoritdti competente.

(3)  Certificatul mentionat la alineatul (1) trebuie sd fie
semnat, iar continutul sdu certificat drept conform cu realitatea
de cdtre autoritatea competentd a statului de condamnare.

(4)  Pe langd masurile si sanctiunile previzute la articolul 4
alineatul (1), certificatul mentionat la alineatul (1) din prezentul

articol include numai mdsurile sau sanctiunile notificate de
statul de executare in conformitate cu articolul 4 alineatul (2).

(5)  Autoritatea competentd a statului de condamnare
transmite hotdrarea judecdtoreascd si, dupd caz, decizia de
probatiune, impreund cu certificatul mentionat la alineatul (1),
unui singur stat de executare o datd.

(6) In cazul in care autoritatea competentd a statului de
executare nu este cunoscutd autorititii competente a statului
de condamnare, aceasta din urmd efectueazd toate cercetdrile
necesare, inclusiv prin intermediul punctelor de contact ale
Retelei Judiciare Europene create prin Actiunea comund
98/428[JAl a Consiliului din 29 iunie 1998 ('), pentru a
obtine informatiile din partea statului de executare.

(7)  In cazul in care o autoritate a statului de executare care
primeste o hotdrdre judecitoreascd si, dupd caz, o decizie de
probatiune, impreund cu certificatul mentionat la alineatul (1),
nu are competenta de a recunoaste valabilitatea acesteia si de a
lua mdisurile necesare pentru supravegherea mdsurilor de
probatiune sau a sanctiunilor alternative, autoritatea respectivd
transmite din oficiu hotdrarea in cauzd autoritdtii competente si
informeaza fird intirziere autoritatea competentd a statului de
condamnare in consecintd, prin orice mijloace care produc un
inscris.

Atticolul 7
Consecinte pentru statul de condamnare

(1) De indatd ce autoritatea competentd a statului de
executare recunoaste hotdrarea judecitoreascd si, dupd caz,
decizia de probatiune care i-a fost transmisa si informeaza auto-
ritatea competentd a statului de condamnare cu privire la o
astfel de recunoastere, statul de condamnare nu mai detine
competenta in ceea ce priveste supravegherea mdsurilor de
probatiune sau a sanctiunilor alternative impuse si nici nu
mai poate lua mdsurile ulterioare previzute la articolul 14
alineatul (1).

(2)  Competenta mentionatd la alineatul (1) ii revine statului
de condamnare:

(a) de indatd ce autoritatea competentd a notificat autoritatea
competentd din statul de executare cu privire la retragerea
certificatului mentionat la articolul 6 alineatul (1), in temeiul
articolului 9 alineatul (4);

(b) in cazurile previzute la articolul 14 alineatul (3) coroborat
cu articolul 14 alineatul (5); si

(¢) in cazurile previzute la articolul 20.

() JO L 191, 7.7.1998, p. 4.
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Articolul 8
Decizia statului de executare

(1) Autoritatea competentd a statului de executare recunoaste
hotdrarea judecitoreascd i, dupd caz, decizia de probatiune
transmisd in conformitate cu articolul 5 si respectand
procedura previzutd la articolul 6 si adoptd, de indatd, toate
mdsurile necesare pentru supravegherea masurilor de probatiune
sau a sanctiunilor alternative, cu exceptia cazului in care decide
sd invoce unul dintre motivele de refuz al recunoasterii si al
supravegherii prevdzute la articolul 11.

(2)  Autoritatea competentd a statului de executare poate
amana decizia privind recunoasterea hotdrarii judecdtoresti si,
dupd caz, a deciziei de probatiune, in cazul in care certificatul
mentionat la articolul 6 alineatul (1) este incomplet sau nu
corespunde in mod evident hotdrarii judecdtoresti sau, dupd
caz, deciziei de probatiune, pani la stabilirea unui termen
rezonabil care si permitd completarea sau corectarea certifi-
catului.

Articolul 9

Adaptarea misurilor de probatiune sau a pedepselor
alternative

(1)  In cazul in care natura sau durata masurii de probatiune
sau ale sanctiunii alternative relevante, sau durata termenului de
incercare sunt incompatibile cu legislatia statului de executare,
autoritatea competentd a statului respectiv le poate adapta in
conformitate cu natura si durata msurilor de probatiune si ale
sanctiunilor alternative sau cu durata termenului de incercare
care se aplicd in conformitate cu legea statului de executare
pentru infractiuni echivalente. Misura de probatiune adaptatd,
pedeapsa alternativi sau durata termenului de incercare
corespund, pe cat posibil, celor stabilite in statul de
condamnare.

(2)  In cazul in care misura de probatiune, sanctiunea alter-
nativd sau termenul de incercare au fost adaptate deoarece
durata acestora depdsea durata maximd previzutd de legea
statului de executare, durata masurii de probatiune adaptate, a
sanctiunii alternative adaptate sau a termenului de incercare
adaptat nu este inferioard duratei maxime prevdzute pentru
infractiuni echivalente de legea statului de executare.

(3)  Masura de probatiune adaptatd, sanctiunea alternativa sau
termenul de incercare nu sunt mai severe sau de o duratd
superioard in raport cu mdsura de probatiune, sanctiunea alter-
nativd sau termenul de incercare impus initial.

(4)  In urma primirii informatiilor mentionate la articolul 16
alineatul (2) sau la articolul 18 alineatul (5), autoritatea
competentd a statului de condamnare poate decide si retragd
certificatul mentionat la articolul 6 alineatul (1) cu conditia ca
statul de executare si nu fi inceput inci supravegherea. In astfel

de cazuri, decizia este luatd si este comunicatd cit mai curand
cu putintd, in termen de zece zile de la primirea informatiilor.

Articolul 10
Dubla incriminare

(1) Urmdtoarele infractiuni, in cazul in care sunt pasibile, in
statul de condamnare, de o pedeapsd cu inchisoarea sau o
mdsurd privativd de libertate cu o durati maxima de cel putin
trei ani, astfel cum sunt definite de legislatia statului de
condamnare, conduc, in termenii prezentei decizii-cadru si
fard verificarea dublei incrimindri a faptei, la recunoasterea
hotararii judecitoresti si, dupd caz, a deciziei de probatiune si
la supravegherea mdsurilor de probatiune si a sanctiunilor alter-
native:

— participarea la un grup infractional organizat;

— terorismul;

— traficul de fiinte umane;

— exploatarea sexuald a copiilor §i pornografia infantild;

— traficul ilicit de substante narcotice si substante psihotrope;
— traficul ilicit de arme, munitii si explozive;

— coruptia;

— frauda, inclusiv cea care aduce atingere intereselor financiare
ale Comunitatilor Europene in sensul Conventiei din 26 iulie
1995 privind protectia intereselor financiare ale Comuni-
tatilor Europene (1);

— spilarea banilor proveniti din sdvarsirea de infractiuni;
— falsificarea de bani, inclusiv a monedei euro;
— criminalitatea informaticd;

— infractiunile de mediu, inclusiv traficul ilicit de specii
animale pe cale de disparitie si traficul ilicit de specii si
soiuri de plante pe cale de disparitie;

— facilitarea intrdrii §i a sederii ilegale;
— omuciderea, vitimarea corporald gravi;

— traficul ilicit de organe si tesuturi umane;

() JO C 316, 27.11.1995, p. 49.
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— rdpirea, lipsirea de libertate in mod ilegal si luarea de
ostateci;

— rasismul si xenofobia;

— jafurile organizate sau armate;

— traficul ilicit de bunuri culturale, inclusiv de antichitati si
opere de artd;

— ingeldciunea;

— deturnarea de fonduri;

— contrafacerea de produse si pirateria;

— falsificarea documentelor administrative si uzul de fals;

— falsificarea de monede sau alte valori;

— trafic ilicit de substante hormonale si alti factori de crestere;

— traficul ilicit de materiale nucleare sau radioactive;

— traficul de vehicule furate;

— violul;

— incendierea voluntari;

— infractiunile de competenta Curtii Penale Internationale;

— sechestrarea ilegald de aeronave/nave;

— sabotajul.

(2)  Consiliul poate decide in orice moment si adauge alte
categorii de infractiuni pe lista previzutd la alineatul (1) din
prezentul articol, hotdrdnd in unanimitate, in urma consultdrii
Parlamentului European in conditiile previzute la articolul 39
alineatul (1) din Tratatul privind Uniunea Europeand. Consiliul
examineazd, tindnd seama de raportul care i-a fost prezentat in
conformitate cu articolul 26 alineatul (1) din prezenta decizie-
cadru, dacd lista trebuie extinsd sau modificata.

(3)  Pentru alte infractiuni decit cele aflate sub incidenta
alineatului (1), statul de executare poate supune recunoasterea
hotararii judecitoresti si, dupd caz, a deciziei de probatiune si
supravegherea mdsurilor de probatiune si a sanctiunilor alter-
native conditiei ca hotdrdrea si priveascd fapte care constituie

infractiuni si in temeiul legii statului de executare, indiferent de
elementele constitutive ale acesteia si de definitia sa.

(4)  La adoptarea prezentei decizii-cadru sau ulterior, orice
stat membru poate sd notifice o declaratie Secretariatului
General al Consiliului prin care si declare cd nu va aplica
dispozitiile alineatului (1). Orice astfel de declaratie poate fi
retrasd in orice moment. Astfel de declaratii sau retrageri de
declaratii se publicd in Jurnalul Oficial al Uniunii Europene.

Atticolul 11
Motive de refuz al recunoasterii si al supravegherii

(1)  Autoritatea competentd a statului de executare poate
refuza recunoasterea hotdrarii judecdtoresti sau, dupd caz, a
deciziei de probatiune si asumarea responsabilititii de supra-
veghere a misurilor de probatiune sau a sanctiunilor alternative
daci:

(a) certificatul mentionat la articolul 6 alineatul (1) este
incomplet sau nu corespunde in mod vadit hotdrarii jude-
catoresti sau deciziei de suspendare conditionati a executdrii
pedepsei si nu a fost completat sau corectat intr-un termen
rezonabil stabilit de citre autoritatea competentd a statului
de executare;

(b) nu sunt indeplinite criteriile previzute la articolul 5 alineatul
(1), la articolul 5 alineatul (2) sau la articolul 6 alineatul (4);

(c) recunoasterea hotdrarii judecdtoresti si asumarea responsabi-
litatii de supraveghere a masurilor de probatiune si a sanc-
tiunilor alternative ar contraveni principiului ne bis in idem;

(d) in unul dintre cazurile mentionate la articolul 10 alineatul
(3) si, in cazul in care statul de executare a ficut o declaratie
in temeiul articolului 10 alineatul (4), intr-una dintre
situatiile mentionate la articolul 10 alineatul (1), hotirarea
judecitoreascd se referd la fapte care nu ar constitui o
infractiune in temeiul legii statului de executare. Cu toate
acestea, in materie fiscald, vamald si de schimb wvalutar,
executarea hotdrarii judecitoresti sau, dupd caz, a deciziei
de probatiune nu poate fi refuzatd pe motiv ci legea statului
de executare nu impune acelasi tip de impozite sau taxe sau
nu contine dispozitii de acelasi tip in materie fiscald, vamald
si de schimb valutar ca si legea statului de condamnare;

(e) executarea pedepsei este prescrisd in conformitate cu legea
statului de executare si se referd la o faptd care tine de
competenta statului respectiv, in temeiul legislatiei sale
nationale;

(f) imunitatea conferitd de legea statului de executare impiedicd
supravegherea mdsurilor de probatiune sau a sanctiunilor
alternative;
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() in temeiul legii statului de executare, persoana condamnatd
nu raspunde penal din cauza varstei sale pentru fapta cu
privire la care a fost pronuntatd hotdrirea judecdtoreascd;

(h) hotdrdrea judecitoreasci a fost pronuntatd in absentia, cu
exceptia cazului in care certificatul atestd faptul cd
persoana a fost citatd personal sau informati prin inter-
mediul unui reprezentant competent, in conformitate cu
legislatia nationald a statului de condamnare, cu privire la
data si locul audierii care a dus la pronuntarea hotdrarii
judecdtoresti in absentia sau faptul cd persoana respectivd a
declarat unei autoritdti competente c¢i nu contestd cauza;

(i) hotdrdrea judecitoreascd sau, dupd caz, decizia de
probatiune prevede un tratament medical/terapeutic pe
care, fard a aduce atingere articolului 9, statul de executare
nu il poate supraveghea avand in vedere sistemul sdu juridic
sau de sdndtate;

() durata misurii de probatiune sau a sanctiunii alternative este
mai micd de sase luni; sau

=

hotirarea judecitoreascd se referd la infractiuni care, in
conformitate cu legea statului de executare, sunt considerate
a fi fost comise in intregime sau intr-o mdsurd semnificativa
pe teritoriul acestuia sau intr-un loc echivalent cu teritoriul
acestuia.

(2)  Orice decizie luatd in temeiul alineatului (1) litera (k)
referitoare la infractiuni comise partial pe teritoriul statului de
executare sau intr-un loc echivalent cu teritoriul acestuia se ia de
citre autoritatea competentd a statului de executare numai in
situatii exceptionale si de la caz la caz, ludndu-se in considerare
circumstantele specifice cazului, in special mdsura in care faptele
respective au fost sau nu comise in mod semnificativ in statul
de condamnare.

(3)  In cazurile previzute la alineatul (1) literele (a), (b), (c),
(h), @), () si (k), inainte sd decidd asupra refuzului de a recu-
noagte hotdrarea judecitoreascd sau, dupd caz, decizia de
probatiune si de a-si asuma responsabilitatea de supraveghere
a miasurilor de probatiune si a pedepselor alternative, autoritatea
competentd a statului de executare comunici prin mijloace
adecvate cu autoritatea competentd a statului de condamnare
si, dacd este necesar, solicitd acesteia din urmd si furnizeze
fard intarziere toate informatiile suplimentare necesare.

(4) In cazul in care autoritatea competenti a statului de
executare decide si invoce un motiv de refuz previzut la
alineatul (1) din prezentul articol, in special motivele
previzute la alineatul (1) litera (d) sau (k), aceasta poate totusi
sd decidd, de comun acord cu autoritatea competentd a statului
de condamnare, si supravegheze mdsurile de probatiune sau
sanctiunile alternative aplicate prin hotdrarea judecitoreascd si,
dupd caz, decizia de probatiune care i-a fost transmisa, fard a-si

asuma raspunderea ludrii nici uneia dintre deciziile mentionate
la articolul 14 alineatul (1) literele (a), (b) si (c).

Articolul 12
Termenul

(1)  Autoritatea competentd a statului de executare decide cat
mai repede posibil si in termen de 60 de zile de la primirea
hotdrarii judecdtoresti si, dupd caz, a deciziei de probatiune,
impreund cu certificatul mentionat la articolul 6 alineatul (1),
dacd recunoaste sau nu hotirarea judecitoreasci si, dupid caz,
decizia de probatiune si dacd isi asumd responsabilitatea de
supraveghere a masurilor de probatiune sau a sanctiunilor alter-
native. Aceasta informeazd de indatd autoritatea competentd a
statului de condamnare, prin orice mijloace care produc un
inscris, cu privire la decizia sa.

(2) In cazul in care, in imprejurdri exceptionale, autoritatea
competentd a statului de executare se afld in imposibilitatea de a
respecta termenul prevazut la alineatul (1), aceasta informeaza
de indatd autoritatea competentd a statului de condamnare prin
orice mijloace, motivind intdrzierea si precizand timpul estimat
necesar in vederea ludrii unei decizii definitive.

Articolul 13
Legea aplicabild

(1)  Supravegherea si aplicarea masurilor de probatiune si a
sanctiunilor alternative sunt reglementate de legea statului de
executare.

(2)  Autoritatea competentd a statului de executare poate
supraveghea obligatia mentionatd la articolul 4 alineatul (1)
litera (h) solicitind persoanei condamnate si furnizeze o
dovadd a indeplinii obligatiei de a repara prejudiciul cauzat de
infractiune.

Articolul 14

Competenta privind toate deciziile ulterioare si legea
aplicabild

(1)  Autoritatea competentd a statului de executare este
competentd si ia toate deciziile ulterioare cu privire la o
condamnare cu suspendare, o liberare conditionatd, o
condamnare cu amdnarea aplicdrii pedepsei sau o sanctiune
alternativi, in special in situatia nerespectdrii unei masuri de
probatiune sau a unei sanctiuni alternative sau daci persoana
condamnatd comite o noud infractiune.

Printre astfel de decizii ulterioare se numdrd, in special:

(a) modificarea obligatiilor sau a instructiunilor cuprinse in
mdsura de probatiune sau in sanctiunea alternativd, sau
modificarea duratei termenului de incercare;
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(b) revocarea suspendarii executdrii hotdrarii judecitoresti sau a
deciziei privind liberarea conditionatd; si

(c) aplicarea unei pedepse cu inchisoarea sau a unei mdsuri
privative de libertate in cazul unei pedepse alternative sau
al unei condamndri cu aménarea executdrii pedepsei.

(2)  Legea statului de executare se aplicd in cazul deciziilor
luate in conformitate cu alineatul (1) si in cazul tuturor conse-
cintelor ulterioare ale hotdrarii judecitoresti, inclusiv in cazul
executdrii i, dacd este necesar, al adaptarii pedepsei cu inchi-
soarea sau a altei masuri privative de libertate.

(3)  Fiecare stat membru poate declara, la adoptarea prezentei
decizii-cadru sau la o datd ulterioard, cd, in calitate de stat de
executare, va refuza asumarea responsabilititii previzute la
alineatul (1) literele (b) si (c), in cazuri sau categorii de cazuri
care urmeazd a fi previzute de statul membru respectiv, in
special:

() in cazurile care privesc o sanctiune alternativa, atunci cand
hotararea judecdtoreascd nu implici o pedeapsd cu inchi-
soarea sau o altd masurd privativd de libertate care trebuie
executatd in caz de nerespectare a obligatiilor sau a instruc-
tiunilor respective;

(b) in cazurile care privesc o condamnare cu aménarea aplicrii

pedepsei;

(¢) in cazurile in care hotdrarea judecitoreascd vizeazd acte care
nu constituie infractiuni in conformitate cu legislatia statului
de executare, indiferent de elementele constitutive si de
definitia acesteia.

(4)  Atunci cand un stat membru utilizeazd posibilitatile
prevazute la alineatul (3), autoritatea competentd a statului de
executare transferd din nou jurisdictia autoritdtii competente a
statului de condamnare in cazul nerespectdrii mdsurii de
probatiune sau a sanctiunii alternative, dacd autoritatea
competentd din statul de executare considerd cd este necesar
sd se adopte o decizie ulterioard previzutd la alineatul (1)
litera (b) sau (c).

(5)  In cazurile previzute la alineatul (3) din prezentul articol,
obligatia de a recunoagte hotdrarea judecitoreascd si, dupd caz,
decizia de probatiune, precum si obligatia de a intreprinde fird
intdrziere mdsurile necesare pentru supravegherea mdsurilor de
probatiune sifsau a sanctiunilor alternative, astfel cum se
mentioneazd la articolul 8 alineatul (1), nu sunt afectate.

(6)  Declaratiile mentionate la alineatul (3) se fac sub forma
unei notificdri adresate Secretariatului General al Consiliului.
Orice astfel de declaratie poate fi retrasi in orice moment.

Declaratiile si retragerile declaratiilor mentionate in prezentul
articol se publicd in Jurnalul Oficial al Uniunii Europene.

Atticolul 15
Consultdri intre autorititile competente

Atunci cand si ori de clte ori se considerd necesar, autoritdtile
competente din statul de condamnare si din statul de executare
se pot consulta in scopul de a facilita aplicarea corectd si
eficientd a prezentei decizii-cadru.

Articolul 16

Obligatiile autorititilor care intervin in cazul in care
competenta pentru deciziile ulterioare revine statului de
executare

(1)  Autoritatea competentd a statului de executare
informeazd de indati autoritatea competentd a statului de
condamnare, prin orice mijloace care produc un inscris, cu
privire la toate deciziile referitoare la:

(a) modificarea masurii de probatiune sau a sanctiunii alter-
native;

(b) revocarea suspendirii executdrii hotdrarii judecdtoresti sau
revocarea deciziei privind liberarea conditionats;

(c) executarea unei pedepse cu inchisoarea sau a unei mdsuri
privative de libertate ca urmare a nerespectdrii unei masuri
de probatiune sau a unei pedepse alternative;

(d) prescrierea miasurilor de probatiune sau a sanctiunii alter-
native.

(2)  In cazul in care i se solicitd acest lucru de citre auto-
ritatea competentd a statului de condamnare, autoritatea
competentd a statului de executare o informeazd pe aceasta cu
privire la durata maximd a privirii de libertate previzutd de
legislatia nationald a statului de executare pentru infractiunea
cu privire la care s-a pronuntat hotdrirea judecitoreascd si
care ar putea fi impusa persoanei condamnate in cazul incalcdrii
mdsurilor de probatiune sau a sanctiunilor alternative. Aceastd
informatie este furnizati imediat dupd primirea hotdrarii jude-
catoresti si, dupd caz, a deciziei de probatiune, impreund cu
certificatul mentionat la articolul 6 alineatul (1).

(3)  Autoritatea competentd a statului de condamnare
informeazd de indati autoritatea competentd a statului de
executare, prin orice mijloace care produc un inscris, cu
privire la orice imprejurdri sau constatdri care, in opinia sa, ar
putea conduce la pronuntarea uneia sau a mai multor decizii
mentionate la alineatul (1) litera (a), (b) sau (c).
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Articolul 17

Obligatiile autorititilor care intervin in cazul in care
competenta pentru deciziile ulterioare revine statului de
condamnare

(1) In cazul in care autoritatea competenti a statului de
condamnare este abilitatd sd se pronunte cu privire la deciziile
ulterioare prevdzute la articolul 14 alineatul (1), in temeiul
aplicdrii articolului 14 alineatul (3), autoritatea competentd a
statului de executare o notificd de indatd cu privire la:

(a) orice constatare care poate duce la revocarea suspendarii
executdrii hotdrarii judecitoresti sau la revocarea deciziei
privind liberarea conditionat3;

(b) orice constatare care poate duce la aplicarea unei pedepse cu
inchisoarea sau a unei masuri privative de libertate;

() toate faptele si imprejurdrile suplimentare a ciror trans-
mitere este solicitatd de citre autoritatea competentd din
statul de condamnare §i care sunt esentiale pentru a-i
permite acesteia sd adopte decizii ulterioare, in conformitate
cu legislatia nationald.

(2) Atunci cind un stat membru utilizeazd posibilitatea
prevazutd la articolul 11 alineatul (4), autoritatea competentd
a statului respectiv informeazd autoritatea competentd a statului
de condamnare in cazul nerespectdrii de citre persoana
condamnatd a masurii de probatiune sau a sanctiunii alternative.

(3)  Notificarea constatdrilor mentionate la alineatul (1)
literele (a) si (b) si la alineatul (2) se efectueazd utilizind
formularul standard prevdzut in anexa II. Notificarea faptelor
si a imprejurdrilor mentionate la alineatul (1) litera (c) se efec-
tueazd prin orice mijloace care produc un inscris, inclusiv,
atunci cand este posibil, prin intermediul formularului
prevazut in anexa IL

(4)  In cazul in care, in temeiul legislatiei statului de
condamnare, persoanei condamnate trebuie si i se acorde
dreptul la audiere in instantd inaintea pronuntdrii unei decizii
cu privire la aplicarea unei pedepse, aceastd cerintd poate fi
respectatd urmand mutatis mutandis procedura prezentatd in
instrumentele de drept international sau comunitar care
prevad posibilitatea utilizrii serviciile de videoconferintd
pentru audierea persoanelor.

(5)  Autoritatea competentd a statului de condamnare
informeazd de indati autoritatea competentd a statului de
executare, cu privire la toate deciziile referitoare la:

(a) revocarea suspenddrii executdrii hotdrarii judecdtoresti sau
revocarea deciziei privind liberarea conditionatd;

(b) executarea pedepsei cu inchisoarea sau a unei mdsuri
privative de libertate, in cazul in care hotdrarea judecito-
reascd include o astfel de masurs;

(c) aplicarea unei pedepse cu inchisoarea sau a unei mdasuri
privative de libertate, in cazul in care hotdrarea judecito-
reascd nu include o astfel de masur3;

(d) prescrierea masurii de probatiune sau a sanctiunii alter-
native.

Articolul 18

Informatii transmise de statul de executare in toate
situatiile

Autoritatea competentd a statului de executare informeazd de
indatd autoritatea competentd a statului de condamnare, prin
orice mijloace care lasd un inscris, cu privire la:

1. transmiterea hotdrarii judecitoresti si, dupd caz, a deciziei de
probatiune, impreund cu certificatul mentionat la articolul 6
alineatul (1), autoritdtii competente care rispunde de recu-
noasterea acestora si de adoptarea misurilor necesare pentru
supravegherea madsurilor de probatiune sau a sanctiunilor
alternative, in conformitate cu articolul 6 alineatul (7);

2. imposibilitatea practicdi de a supraveghea mdsurile de
probatiune sau sanctiunile alternative, din motivul &, dupd
transmiterea hotdrarii judecitoresti si, dupa caz, a deciziei de
probatiune, impreund cu certificatul mentionat la articolul 6
alineatul (1), cdtre statul de executare, persoana condamnatd
nu poate fi gisitd pe teritoriul statului de executare, caz in
care statul de executare nu are nicio obligatie de a supra-
veghea misurile de probatiune sau sanctiunile alternative;

3. decizia de a recunoaste hotdrarea judecitoreasca si, dupi caz,
decizia de probatiune si de a isi asuma responsabilitatea
pentru supravegherea masurilor de probatiune sau a sanc-
tiunilor alternative;

4. orice decizie de a nu recunoaste hotirarea judecdtoreascd si,
dupd caz, decizia de probatiune si de a refuza asumarea
responsabilitdtii  pentru  supravegherea  mdasurilor de
probatiune sau a sanctiunilor alternative, in conformitate
cu articolul 11, odatd cu motivele care au stat la baza
deciziei respective;

5. orice decizie de a adapta mdsurile de probatiune sau sanc-
tiunile alternative in conformitate cu articolul 9, odati cu
motivele care au stat la baza deciziei respective;

6. orice decizie de amnistie sau gratiere care determind nesu-
pravegherea masurilor de probatiune sau a sanctiunilor alter-
native din motivele mentionate la articolul 19 alineatul (1),
dupd caz, odatd cu motivele care au stat la baza deciziei
respective.
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Articolul 19
Amnistia, gratierea, revizuirea hotirarii judecitoresti

(1)  Amnistia sau gratierea pot fi acordate atat de statul de
condamnare, cat si de statul de executare.

(2)  Numai statul de condamnare poate decide in ceea ce
priveste solicitdrile de revizuire a hotdrarii judecitoresti aflate
la baza mdsurilor de probatiune sau a sanctiunilor alternative
care trebuie supravegheate in temeiul prezentei decizii-cadru.

Atticolul 20
Limitele competentei statului de executare

(1)  In cazul in care persoana condamnati fuge din statul de
executare sau nu mai are resedinta legald obisnuitd in statul
respectiv, autoritatea competentd a statului de executare poate
transfera inapoi autoritatii competente din statul de condamnare
competenta privind supravegherea mdsurilor de probatiune sau
a sanctiunilor alternative, precum si privind toate deciziile ulte-
rioare referitoare la executarea hotararii judecitoresti.

(2)  In cazul in care in statul de condamnare se desfisoari noi
proceduri penale cu privire la persoana respectivd, autoritatea
competentd a statului de condamnare poate solicita autoritatii
competente a statului de executare sd transfere inapoi compe-
tentele in ceea ce priveste supravegherea mdsurilor de
probatiune si a sanctiunilor alternative, precum si in ceea ce
priveste deciziile ulterioare referitoare la executarea hotdrarii
judecdtoresti cdtre autoritatea competentd din statul de
condamnare. Intr-un astfel de caz, autoritatea competentd a
statului de executare poate transfera competenta inapoi citre
autoritatea competentd a statului de condamnare.

(3)  Atunci cand, in aplicarea prezentului articol, competenta
este transferatd inapoi citre statul de condamnare, autoritatea
competentd a statului respectiv preia competenta in cauzd. In
vederea supravegherii ulterioare a masurilor de probatiune sau a
sanctiunilor alternative, autoritatea competentd a statului de
condamnare tine seama de durata si de mdisura in care au
fost respectate mdsurile de probatiune sau sanctiunile alternative
in statul de executare, precum si de orice decizie luatd de statul
de executare in conformitate cu articolul 16 alineatul (1).

Articolul 21
Limbile

Certificatele mentionate la articolul 6 alineatul (1) se traduc in
limba oficiald sau in una dintre limbile oficiale ale statului de
executare. Orice stat membru poate sd indice, la adoptarea
prezentei decizii-cadru sau ulterior, intr-o declaratie depusd la
Secretariatul General al Consiliului, cd va accepta o traducere
intr-o altd limbd sau mai multe limbi oficiale ale institutiilor
Uniunii Europene.

Articolul 22
Cheltuieli

Cheltuielile generate de aplicarea prezentei decizii-cadru sunt
suportate de citre statul de executare, cu exceptia cheltuielilor
contractate exclusiv pe teritoriul statului de condamnare.

Atticolul 23
Raportul cu alte acorduri si intelegeri

(1) Incepand cu 6 decembrie 2011, prezenta decizie-cadru
inlocuieste, in raporturile dintre statele membre, dispozitiile
corespunzdtoare din Conventia Consiliului Europei din
30 noiembrie 1964 privind supravegherea persoanelor
condamnate conditionat sau liberate conditionat.

(2)  Statele membre pot continua si aplice acordurile sau
intelegerile bilaterale sau multilaterale in vigoare dupi
6 decembrie 2008, in misura in care acestea permit extinderea
sau aprofundarea obiectivelor prezentei decizii-cadru = si
contribuie la 0 mai mare simplificare sau facilitare a proce-
durilor de supraveghere a mdsurilor de probatiune si a sanc-
tiunilor alternative.

(3)  Statele membre pot incheia acorduri sau intelegeri bila-
terale sau multilaterale dupd 6 decembrie 2008, in mdsura in
care aceste acorduri sau intelegeri permit extinderea sau apro-
fundarea dispozitiilor prezentei decizii-cadru si contribuie la o
mai mare simplificare sau facilitare a procedurilor de supra-
veghere a mdsurilor de probatiune si a sanctiunilor alternative.

(4) Pani la 6 martie 2009, statele membre informeazi
Consiliul si Comisia cu privire la acordurile sau intelegerile
existente mentionate la alineatul (2), pe care doresc sd
continue si le aplice. De asemenea, statele membre informeazd
Consiliul si Comisia cu privire la orice nou acord sau intelegere,
astfel cum sunt mentionate la alineatul (3), in termen de trei
luni de la data semndrii acestora.

Articolul 24
Aplicarea teritoriala

Prezenta decizie-cadru se aplicd Gibraltarului.

Atticolul 25
Punerea in aplicare

(1)  Statele membre iau mdsurile necesare pentru a se
conforma dispozitiillor prezentei decizii-cadru pand la
6 decembrie 2011.
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(2)  Statele membre transmit Secretariatului General al Consi-
liului si Comisiei textul dispozitiilor care transpun in legislatia
lor nationald obligatiile care le revin in temeiul prezentei decizii-
cadru.

Articolul 26
Reexaminarea

(1)  Pand la 6 decembrie 2014, Comisia intocmeste un raport
pe baza informatiilor primite din partea statelor membre in
temeiul articolului 25 alineatul (2).

(2)  Pe baza acestui raport, Consiliul evalueaza:

(a) mdsura in care statele membre au luat masurile necesare
pentru a se conforma prezentei decizii-cadru; si

(b) aplicarea prezentei decizii-cadru.

(3)  Raportul este insotit, dupd caz, de propuneri legislative.

Atticolul 27
Intrarea in vigoare

Prezenta decizie-cadru intrd in vigoare la data publicirii in
Jurnalul Oficial al Uniunii Europene.

Adoptatd la Bruxelles, 27 noiembrie 2008.

Pentru Consiliu
Presedintele
M. ALLIOT-MARIE
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ANEXA 1

CERTIFICAT

mentionat la articolul 6 din Decizia-cadru 2008/947/JAl a Consiliului din 27 noiembrie 2008 privind aplicarea
principiului recunoasterii reciproce in cazul hotararilor judecatoresti si al deciziilor de probatiune in vederea

supravegherii masurilor de probatiune si a sanctiunilor alternative (')

(a) Statul de condamnare:

Statul de executare:

(b) Instanta care a pronuntat hotararea prin care se aplica o condamnare cu suspendare, o condamnare cu amanarea

aplicarii pedepsei sau o sanctiune alternativa:
Denumirea oficiala:

Va rugam sa precizati daca informatiile suplimentare cu privire la hotararea judecatoreasca au fost obtinute prin
intermediul:

O instantei sus-mentionate

O autoritatii centrale; in cazul in care afi bifat aceasta caseta, va rugam sa specificati denumirea respectivei
autoritati centrale:

O altei autoritati competente; in cazul in care ati bifat aceasta caseta, va rugam sa specificati denumirea oficiala a
respectivei autoritati:

Datele de contact ale instantei/autoritatii centrale/altei autoritati competente

Adresa:

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)

Datele persoanei (persoanelor) de contact

Numele:

Prenumele:

Functia (titiu/grad):

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)

E-mail (in cazul h care exista):

Limbile care pot fi utilizate pentru comunicare:

(c) Autoritatea care a emis decizia de probatiune (dupa caz)

Denumirea oficiala:

Va rugam sa precizati daca informatiile suplimentare cu privire la decizia de probatiune au fost obtinute prin
intermediul:

O autoritatii sus-mentionate

O autoritati centrale; n cazul Tn care ati bifat aceasta caseta, va rugam sa specificati denumirea oficiala a
respectivei autoritati centrale in cazul in care aceasta informatie nu este prevazuta deja la litera (b):

O altei autoritati competente; in cazul in care ati bifat aceasta caseta, va rugam sa specificati denumirea oficiala a
respectivei autoritati:

Datele de contact ale autoritatii, ale autoritatii centrale sau ale altei autoritati competente, Th cazul Tn care aceasta

informatie nu este prevazuta deja la litera (b)

Adresa:

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)

Datele persoanei (persoanelor) de contact:

Numele:

Prenumele:

Functia (titlu/grad):

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)

Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)

E-malil (in cazul Th care exista):

Limbile care pot fi utilizate pentru comunicare:

(1) Prezentul certificat trebuie completat sau tradus in limba oficiald sau in una dintre limbile oficiale ale statului membru de executare sau in

orice altd limba oficiald a institutiilor Uniunii Europene acceptata de respectivul stat.



L 337/116 Jurnalul Oficial al Uniunii Europene 16.12.2008

(d) Autoritatea competentad pentru supravegherea masurilor de probatiune sau a sanctiunilor alternative

Autoritatea din statul de condamnare competenta pentru supravegherea masurilor de probatiune sau a sanctiunilor
alternative:

O instanta/autoritatea mentionata la litera (b)
O autoritatea mentionata la litera (c)
O alta autoritate (va rugam sa specificati denumirea oficiala a acesteia):

Va rugam sa indicati autoritatea care trebuie contactatd pentru a obtine informatii suplimentare Tn scopul suprave-
gherii masurilor de probatiune sau a sanctiunilor alternative:

O autoritatea sus-mentionata

O autoritatea centrald in cazul In care ati bifat aceasta casetd, va rugam sa specificati denumirea oficiala a
respectivei autoritdti centrale Tn cazul in care aceasta informatie nu este deja prevazuta la litera (b) sau (c):

Datele de contact ale autoritatii sau ale autoritatii centrale, in cazul n care aceasta informatie nu este prevazuta deja
la litera (b) sau (c)

Adresa:

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)
Nr. fax: (prefixul tarii) (prefixul regiunii/localitafii)
Datele persoanei (persoanelor) de contact:
Numele:

Prenumele:

Functia (titlu/grad):

Nr. tel.: (prefixul tarii) (prefixul regiunii/localitatii)
Nr. fax: (prefixul tarii) (prefixul regiunii/localitatii)
E-mail (in cazul in care exista):

Limbile care pot fi utilizate pentru comunicare:

(e

~

Informatii referitoare la persoana fizica cu privire la care a fost pronuntata o hotarére judecatoreasca si, dupa caz, o
decizie de probatiune

Numele:

Prenumele:

Numele Tnainte de casatorie, dupa caz:

Numele de Tmprumut, dupa caz:

Sexul:

Cetatenia:

Codul numeric personal sau humarul de asigurare sociala (in cazul in care exista):
Data nasterii:

Locul nasterii:

Ultimele adrese/resedinte cunoscute (in cazul in care exista):

— In statul de condamnare:

— Tn statul de executare:

— Tn alt stat:

Limba (limbile) pe care o (le) intelege (in cazul Th care informatia este disponibila):
Va rugam sa furnizati urmatoarele informatii, ih cazul in care acestea sunt disponibile:
— Tipul si numarul actului (actelor) de identitate al (ale) persoanei condamnate (carte de identitate, pasaport):

— Tipul si numarul permisului de sedere al persoanei condamnate T statul de executare:
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() Informatii privind statul membru caruia 7i sunt transmise hotararea judecatoreasca si, dupa caz, decizia de probatiune
Tmpreuna cu cettificatul
Hotararea judecatoreasca si, dupa caz, decizia de probatiune impreuna cu certificatul sunt transmise statului de
executare indicat la litera (a) din urmatorul motiv:
O persoana condamnata isi are resedinta legala obignuita in statul de executare i s-a intors sau intentioneaza sa
se intoarca in acel stat
O persoana condamnata s-a mutat sau intentioneaza sa se mute in statul de executare din urmatorul (urmatoarele)
motiv (motive) (va rugam sa bifati caseta corespunzatoare):
O persoanei condamnate i-a fost oferit un contract de munca in statul de executare;
O persoana condamnata este unul dintre membrii familiei unui rezident legal obisnuit al statului de executare;
O persoana condamnatd are intentia de a urma studii sau o formare profesionald pe teritoriul statului de
executare;
O altele motive (va rugam sa le specificati):
(g9) Precizari privind hotararea judecatoreasca si, dupa caz, decizia de probatiune

Hotararea judecatoreasca a fost pronuntata la (data: ZZ-LL-AAAA):

Dupa caz, decizia de probatiune a fost emisa la (data: ZZ-LL-AAAA):
Hotararea judecatoreascé a devenit definitiva la (data: ZZ-LL-AAAA):

Dupa caz, decizia de probatiune a devenit definitiva la (data: ZZ-LL-AAAA):

Executarea hotararii judecatoresti a inceput la (in cazul Tn care aceastad data este diferitd de data la care hotararea
judecatoreasca a devenit definitiva) (data: ZZ-LL-AAAA):

Dupa caz, executarea deciziei de probatiune a inceput la (in cazul in care aceasta data este diferitad de data la care
hotararea judecéatoreasca a devenit definitiva) (data: ZZ-LL-AAAA):

Numarul cauzei in care a fost pronuntata hotararea judecatoreasca (in cazul in care este disponibil):
Dupa caz, numarul cauzei in care a fost pronuntatd decizia de probatiune (ih cazul in care este disponibil):

1. Hotararea judecatoreasca priveste un numar total de: ....... . infractiuni.

Rezumatul faptelor si descrierea circumstantelor h care a fost comisa (au fost comise) infractiunea (infractiunile),
inclusiv data si locul comiterii infractiunii si natura implicarii persoanei condamnate:

Natura si caracterizarea juridica a infractiunii (infractiunilor) si dispozitiile legale aplicabile, in temeiul carora a fost
pronuntatd hotadrarea judecatoreasca:

2. Tn cazul In care infractiunea (infractiunile) mentionata (mentionate) la punctul 1 constituie una sau mai multe dintre
urmatoarele infractiuni, astfel cum sunt definite in legea statului de condamnare, care sunt pedepsite in statul de
condamnare printr-o pedeapsa cu inchisoarea sau printr-o masura privativa de libertate cu durata maxima de cel
putin trei ani, va rugam sa confirmati bifand caseta (casetele) corespunzatoare:

apartenenta la un grup infractional organizat

terorism

trafic de fiinte umane

exploatarea sexualad a copiilor si pornografie infantila
trafic ilicit de substante narcotice i substante psihotrope
trafic ilicit de arme, munitii si explozivi

coruptie

O0Oo0OoOoooaoao

frauda, inclusiv cea care afecteaza interesele financiare ale Comunitatilor Europene in sensul Conventiei din
26 iulie 1995 privind protectia intereselor financiare ale Comunitailor Europene

spalarea banilor proveniti din savarsirea de infractiuni
falsificarea de bani, inclusiv falsificarea monedei euro

criminalitate informatica

O o oo

infractiuni de mediu, inclusiv trafic ilicit de specii animale pe cale de disparitie si trafic de specii si soiuri de
plante pe cale de disparitie
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O

3. 1n

facilitarea intrarii si a sederii ilegale

omucidere, vatamare corporala grava

trafic ilicit de organe si tesuturi umane

rapire, lipsire de libertate Th mod ilegal si luare de ostateci
rasism si xenofobie

jafuri organizate sau armate

trafic ilicit de bunuri culturale, inclusiv antichitati si opere de arta
nselaciune

deturnare de fonduri

contrafacerea de produse §i pirateria

falsificarea documentelor administrative si uzul de fals
falsificarea mijloacelor de plata

trafic ilicit de substante hormonale si alti factori de crestere
trafic ilicit de materiale nucleare sau radioactive

trafic de vehicule furate

viol

incendiere voluntara

infractiuni de competenta Curtii Penale Internationale
sechestrarea ilegald a aeronavelor/navelor

sabotaj

méasura in care infractiunea (infractiunile) identificatd (identificate) la punctul 1 nu este (sunt) enumeratd
(enumerate) la punctul 2 sau daca hotararea si, dupa caz, decizia de probatiune, precum si certificatul sunt
transmise unui stat membru, care a declarat ca va verifica dubla Tncriminare [articolul 10 alineatul (4) din decizia-
cadru], va rugam sa descrieti pe larg infractiunea (infractiunile) in cauza:

(h)

Informatii cu privire la statutul hotérarii judecatoresti

Va rugam sa precizati daca persoana condamnatd a participat personal la procedurile care au condus la

pronuntarea hotararii judecatoresti:

O Da, persoana a participat.

O Nu, persoana nu a participat. Se confirma ca:

O persoana a fost citata personal sau informata printr-un reprezentant autorizat, in conformitate cu legislatia
nationald a statului de condamnare cu privire la data si locul desfasurarii procedurilor care au condus la

pronuntarea in absentia a hotararii judecatoresti; sau

O persoana a indicat unei autoritati competente c¢é nu contesta cauza
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() Precizari privind natura pedepsei aplicate prin hotararea judecatoreasca sau, dupa caz, prin decizia de probatiune
1. Acest certificat se refera la o:

O Condamnare cu suspendare (= o pedeapsa cu fnchisoarea sau o masura privativa de libertate a carei
executare este suspendata conditionat, integral sau partial, in momentul pronuntarii sentintei)

O Condamnare cu amanarea executarii pedepsei:

O executarea unei pedepse a fost améanaté conditionat, prin impunerea uneia sau a mai multor masuri de
probatiune

O una sau mai multe masuri de probatiune au fost impuse Tn locul unei pedepse cu inchisoarea sau al unei
masuri privative de libertate

O Pedeapsa alternativa:

O hotararea judecatoreasca implica o pedeapsa cu inchisoarea sau o alta masura privativa de libertate care
trebuie executatda n caz de nerespectare a obligatiei (obligatiilor) sau a instructiunii (instructiunilor)
respective

O hotararea judecatoreasca nu implica o pedeapsa cu Tnchisoarea sau o masura privativa de libertate care
trebuie executata n caz de nerespectare a obligatiei (obligatiilor) sau a instructiunii (instructiunilor)
respective

O Liberare conditionata (= eliberarea Tnainte de termen a unei persoane condamnate dupa ispasirea partiala a
pedepsei cu Tnchisoarea sau a unei masuri privative de libertate)

2. Informatii suplimentare
2.1. Persoana condamnata s-a aflat in detentie anterioara condamnarii in urmatoarea perioada:

2.2. Persoana a executat o pedeapsa cu Tnchisoarea/masura privativa de libertate Th cursul urmatoarei perioade (se
completeaza numai Tn cazul liberarii conditionate):

2.3. In cazul unei condamnari cu suspendare
— durata perioadei de detentie impuse care a fost suspendatd conditionat:
— durata perioadei de suspendare:
2.4. Tn cazul in care informatia este disponibild, durata privarii de libertate care trebuie executats
— revocarea suspendarii executarii hotararii judecatoresti;
— revocarea deciziei privind liberarea conditionata; sau

— Tncalcarea sanctiunii alternative (in cazul in care hotararea judecéatoreasca implicd o pedeapsa cu nchi-
soarea sau o altd masura privativa de libertate care trebuie executata in cazul de unei astfel de incalcari):
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Precizari privind durata si natura masurii (masurilor) de probatiune sau ale sanctiunii (sanctiunilor) alternative
1. Durata totald a supravegherii masurii (masurilor) de probatiune sau a sanctiunii (sanctiunilor) alternative:

2. Dupa caz, durata fiecarei obligatii individuale impuse Tn cadrul masurii (masurilor) de probatiune sau al sanctiunii
(sanctiunilor) alternative:

3. Durata intregului termen de incercare (in cazul in care difera de durata indicata la punctul 1):

4. Natura masurii (masurilor) de probatiune sau a sanctiunii (sanctiunilor) alternative (este posibila bifarea mai multor
casete):

O obligatia persoanei condamnate de a informa o anumita autoritate cu privire la orice schimbare a resedintei
sau a locului de munca

O obligatia de a nu intra Tn anumite localitati, locuri sau zone definite din statul de condamnare sau de executare
O obligatia continnd limitari in ceea ce priveste parasirea teritoriului statului de executare

O dispozitii privind comportamentul, resedinta, educatia si formarea, activitatile din timpul liber sau continand
modalitatile de desfasurare a unei activitati profesionale ori limitéri in acest sens

O obligatia de a se prezenta la date stabilite Tn fata unei anumite autoritati
O obligatia de a evita contactul cu anumite persoane

O obligatia de a evita contactul cu anumite obiecte, care au fost utilizate sau sunt susceptibile de a fi utilizate de
catre persoana condamnata in scopul comiterii unei fapte penale

O obligatia de a repara din punct de vedere financiar prejudiciul cauzat de infractiune si/sau obligatia de a furniza
o dovada a indeplinirii acestei obligatii

O obligatia de a coopera cu un agent de supraveghere (consilier de probatiune) sau cu un reprezentant al unui
setviciu social care are responsabilitati Tn ceea ce priveste persoanele condamnate

O obligatia de a urma un tratament terapeutic sau de dezintoxicare

O alte masuri pe care statul de executare este pregatit sa le supravegheze, in conformitate cu o notificare
efectuata Tn temeiul articolului 4 alineatul (2) din decizia-cadru

5. Va rugam sa furnizati o descriere detaliatda a masurii (masurilor) de probatiune sau a sanctiunii (sanctiunilor)
alternative mentionate la punctul 4:

6. Va rugam sa bifati urmatoarea caseta in cazul in care sunt disponibile rapoarte relevante privind masurile de
supraveghere:

O in cazul in care ati bifat aceastd casetd, va rugdm s& indicati Tn ce limb& au fost redactate rapoartele in
cauza ():

Alte circumstante relevante pentru cauza, inclusiv informatii relevante cu privire la condamnarile anterioare sau la
motivele specifice care au determinat impunerea unei (unor) masuri de probatiune sau a unei (unor) sanctiuni
alternative (informatii optionale):

Textul hotararii judecatoresti si, dupa caz, al deciziei de probatiune sunt anexate certificatului.

Semnatura autoritatii care emite certificatul si/sau semnatura reprezentantului acesteia pentru a confirma acuratetea
continutului certificatului:

Nume:

Functia (titiu/grad):

Data:

Numarul cauzei (in cazul in care existd):

Stampila oficiala (dupa caz):

(1) ,Statul de condamnare nu este obligat s& furnizeze traduceri ale rapoartelor respective.”
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ANEXA 1I

FORMULAR

mentionat la articolul 17 din Decizia-cadru 2008/947/JAl a Consiliului din 27 noiembrie 2008 privind aplicarea
principiului recunoasterii reciproce in cazul hotararilor judecatoresti si al deciziilor de probatiune in vederea

supravegherii masurilor de probatiune si a sanctiunilor alternative

RAPORTAREA INCALCARIl UNEI MASURI DE PROBATIUNE, A UNEI SANCTIUNI ALTERNATIVE SAU A ORICAROR

ALTE CONSTATARI

@

Detalii privind identitatea persoanei supuse supravegherii:
Numele:

Prenumele:

Numele Tnainte de casatorie, dupa caz:

Numele de Tmprumut, dupa caz:

Sexul:

Cetatenia:

Codul numeric personal sau numarul de asigurare sociala (in cazul in care exista):
Data nasterii:

Locul nasterii:

Adresa:

Limba (limbile) pe care o (le) intelege (in cazul in care informatia este disponibila):

(b)

Date privind hotarérea judecatoreasca si, dupda caz, decizia referitoare la condamnarea cu suspendare la
condamnarea cu améanarea aplicarii pedepsei, la pedeapsa alternativa sau la eliberarea conditionata:

Hotarare judecatoreasca pronuntata la:
Numarul cauzei (In cazul in care exista):

Dupa caz, decizia de probatiune emisa la:
Numarul cauzei (Tn cazul Tn care exista):

Instanta care a emis hotararea judecatoreasca
Denumirea oficiala:
Adresa:

Dupa caz, autoritatea care a emis decizia de probatiune
Denumirea oficiala:
Adresa:

Certificat emis la data de:
Autoritatea care a emis certificatul:
Numarul cauzei (In cazul in care exista):

Date privind autoritatea responsabila pentru supravegherea masurii (masurilor) de probatiune sau a sanctiunii
(sanctiunilor) alternative:

Denumirea oficiala a autoritatii:
Numele persoanei de contact:
Functia (titlu/grad):

Adresa:

Tel. (prefixul tarii) (prefixul regiunii)
Fax (prefixul tarii) (prefixul regiunii)

E-mail:
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(d) Masura (masuri) de probatiune sau sanctiune (sanctiuni) alternativa (alternative):
Persoana mentionata la litera (a) Tncalca urmatoarea (urmatoarele) obligatie (obligatii) sau instructiune (instructiuni):

O obligatia persoanei condamnate de a informa o anumita autoritate cu privire la orice schimbare a resedintei sau a
locului de munca

O obligatia de a nu intra Tn anumite localitati, locuri sau zone definite din statul de condamnare sau statul de
executare

O obligatia continand limitari Th ceea ce priveste parasirea teritoriului statului de executare

O dispozitii privind comportamentul, resedinta, educatia si formarea, activitatile din timpul liber sau continand moda-
litatile de desfasurare a unei activitati profesionale ori limitari in acest sens

O obligatia de a se prezenta la date stabilite Tn fata unei anumite autoritafi
O obligatia de a evita contactul cu anumite persoane

O obligatia de a evita contactul cu anumite obiecte, care au fost utilizate sau sunt susceptibile de a fi utilizate de
catre persoana condamnata in scopul comiterii unei fapte penale

O obligatia de a repara din punct de vedere financiar prejudiciul cauzat de infractiune si/sau obligatia de a furniza o
dovada a indeplinitii acestei obligatii

O obligatia de a presta activitati Tn folosul comunitatii

O obligatia de a coopera cu un agent de supraveghere (consilier de probatiune) sau cu un reprezentant al unui
serviciu social care are responsabilitati Tn ceea ce priveste persoanele condamnate

O obligatia de a urma un tratament terapeutic sau de dezintoxicare

O alte masuri:

(e

~

Descrierea ncalcarii (Thcalcarilor) (locul, data si circumstantele specifice):

(f) Alte constatari (in cazul in care exista):

Descrierea constatarilor:

(9) Datele persoanei de contact in cazul Th care este necesard obtinerea de informatii suplimentare privind incélcarea:
Numele:
Prenumele:
Adresa:
Nr. tel. (prefixul tarii) (prefixul regiunii/localitatii)
Fax (prefixul tarii) (prefixul regiunii/localitatii)
E-mail (in cazul in care exista):

Semnatura autoritatii care emite formularul si/sau semnatura reprezentantului acesteia pentru a confirma corecti-
tudinea continutului formularului:

Nume:
Functia (titlu/grad):
Data:

Stampila oficiala (dupa caz):
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Text of the Recommendation accompanied by its commentary



The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe,

Considering the importance of establishing common principles regarding integrated penal policies among the
member states of the Council of Europe in order to strengthen international co-operation in this field;

Noting the considerable development which has occurred in member states in the use of sanctions and
measures whose enforcement takes place in the community;

Considering that these sanctions and measures constitute important ways of combating crime, of reducing
the harm that it causes and of enhancing justice, and that they avoid the negative effects of remand in
custody and of imprisonment;

Considering the importance attached to the development of international norms for the creation, imposition
and implementation of these sanctions and measures;

Aware that with the passage of time, new possibilities for a more effective use of community sanctions and
measures emerge and that imprisonment must therefore be used only as a measure of last resort;

Recognising furthermore that important developments and changing practice in the area of sanctions and
measures enforced in the community and the issues identified by member states call for regular updating of
the provisions contained in the European Rules on community sanctions and measures;

Emphasising that the recourse to, and the implementation of these sanctions and measures shall always be
guided by respect for fundamental legal safeguards as enshrined in the European Convention on Human
Rights (ETS No.5), and by the principles laid down in the European Rules on community sanctions and
measures;

Recognising the relevance to the present Recommendation of the following Committee of Ministers
Recommendations: No. R (92)17 concerning consistency in sentencing, No. R (97)12 on staff concerned
with the implementation of sanctions and measures, No. R (99) 19 concerning mediation in penal matters,
No. R (99)22 concerning prison overcrowding and prison population inflation, Rec(2003)22 concerning
conditional release (parole), CM/Rec(2010)1 on the Council of Europe Probation Rules and CM/Rec(2014)4
on electronic monitoring;

Bearing in mind the United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo
Rules);

Replaces by the text of the present Recommendation:

- Recommendation Rec(2000)22 on improving the implementation of the European rules on community
sanctions and measures; and

- Recommendation No. R (92)16 on the European Rules on community sanctions and measures

Recommends to the governments of member States to:

- be guided when reviewing their policy, legislation, and practice in relation to the creation, imposition and
implementation of community sanctions and measures, by the standards and principles set out in the
appendix to this Recommendation;

- ensure that this Recommendation and its accompanying commentary are translated into their national

language(s) and disseminated as widely as possible and more specifically among judicial authorities,
probation and social services, prison administrations, as well as the media and the general public.



Appendix
Scope
Appendix

Scope and purpose

The present rules are intended to:

a. establish a set of standards to help national legislators, deciding and implementing authorities and
practitioners to provide a just and effective use of community sanctions and measures. This application must
take into account the need to protect society and to maintain legal order and at the same time support social
rehabilitation, while also enabling offenders to make reparation for the harm they have caused,;

b. provide member states with guidance on the introduction and use of community sanctions and
measures to take full advantage of their benefits and to protect the fundamental rights of all concerned.
Similarly, it is important to guard against any kind of abuse such as might, for example, result from their use
to the detriment of particular social groups. Full consideration therefore needs to be given to the social
advantages and disadvantages of, as well as the potential risks resulting from, or likely to result from, such
sanctions and measures. Community sanctions and measures should only be applied where they are
appropriate;

C. propose clear rules of conduct to staff responsible for the implementation of community sanctions
and measures and to all those in the community who are involved in this field in order to ensure that this
implementation is in conformity with any conditions and obligations imposed, thereby conferring legitimacy
upon the sanctions or measures. Implementation must not be thought of in a rigid or formalistic way, but
should be undertaken with constant regard for individualisation, so that community sanctions and measures
correspond with the offence and with the characteristics of the suspect or offender. Furthermore, the fact that
reference can be made to a set of rules which have been established internationally should facilitate an
exchange of experience, in particular concerning methods of work;

It cannot be too strongly emphasised that community sanctions and measures applied within the framework
of the present rules are of value both for suspects or offenders and for the community: suspects and
offenders are in a position to continue to exercise choice and assume their social responsibilities, while the
implementation of penal sanctions and measures within the community itself rather than through a process
of isolation from it may well offer in the long term better protection for society. There are financial as well as
social benefits to be gained by making less use of imprisonment, although the financial costs of
implementing community sanctions and measures to the appropriate standard must not be
under-estimated.

Consequently, the imposition and the implementation of community sanctions and measures must be
guided by these considerations as well as the essential aim of treating suspects and offenders with respect
as responsible human beings. The simple fact of pursuing the aim of avoiding imprisonment does not,
solely or in itself, justify recourse to any kind of sanction or measure or means of implementation.

The present rules are not to be regarded as a model system. Instead, they form a corpus of requirements
susceptible of being commonly accepted and acted upon. Without respect for these requirements there can
be no satisfactory application of community sanctions and measures.

The provisions of the present rules deal with all sanctions and measures implemented in the community,
including ways of enforcing sentences of imprisonment outside prison establishments. However, measures
which are specifically concerned with juveniles are not covered by the rules as they are covered by the
European Rules on juvenile offenders subject to sanctions or measures (Recommendation (2008)11 of the
Committee of Ministers).

These Rules apply to persons who are subject to community sanctions and measures. Convicted offenders
may have community sanctions or measures imposed on them. The term 'suspects' refers to persons who
have not been convicted, but who may have measures imposed on them by judicial authority or other
authority as laid down by law. However, sanctions and measures which are specifically concerned with
juveniles are covered by the Committee of Ministers Recommendation Rec (2008)11 on the European Rules
for juvenile offenders subject to sanctions or measures.




Definitions
For the purposes of this Recommendation:

The expression “community sanctions and measures” means sanctions and measures which maintain
suspects or offenders in the community and involve some restrictions on their liberty through the imposition
of conditions and/or obligations. The term designates any sanction imposed by a judicial or administrative
authority, and any measure taken before or instead of a decision on a sanction, as well as ways of enforcing
a sentence of imprisonment outside a prison establishment.

The expression “deciding authorities” means a judicial, administrative or other authority empowered by
law to impose or revoke a community sanction or measure or to modify its conditions and obligations.

The expression “implementing authorities” means the body or bodies empowered to decide on, and with
responsibility for, the practical implementation of a community sanction or measure. In many countries the
implementing authority is the probation service.

Chapter |: Basic principles

1. Community sanctions and measures can provide just and effective supervision, guidance and
assistance to suspects or offenders without resorting to deprivation of liberty. They can enhance the
prospects of social inclusion on which desistance from crime usually depends.

This Rule affirms the positive value of community sanctions and measures. Community sanctions and
measures can be variously coercive, prohibitive, intrusive and rehabilitative, with many sanctions and
measures incorporating more than one of these elements, so constituting an appropriate response for
crimes, but also providing control and support towards desistance.

Community sanctions involve some restriction of liberty, as do most forms of criminal imposition, but allow
people to continue to live in the community and to fulfil the obligations that this entails, while they undergo a
fitting punishment for the wrongs of their offences. Community sanctions can therefore be used to promote
social inclusion, enabling people to retain most of their rights and to develop ways of living in which offending
has no place. Such social inclusion enhances social justice and fair opportunities, especially chances to
secure employment, to find accommodation and to enjoy personal relationships - all factors known to be
associated with desistance from offending.

Community measures can include measures to avert pre-trial detention: arrangements can be devised to put
in place sufficient safeguards against offending, absconding or interfering with the course of justice without
remanding people into custody without prejudice to the rights and interests of victims. In many countries,
large numbers of prisoners are held awaiting trial, often in the worst conditions. Some of them are
subsequently acquitted and released following an experience that has inevitably been damaging; some are
convicted but sentenced to a community sanction, so that their pre-trial detention comes to seem avoidable;
even when a prison sentence follows conviction, pre-trial detention should be avoided so far as possible
since the pains of imprisonment should in principle not come before conviction. Indeed pre-trial detention is a
practice at odds with the fundamental right to be presumed innocent. Measures can also be used after a
prison sentence at a time when supervision may make a decisive difference to the prospects of resettlement
/ re-entry.

Community sanctions and measures are often introduced to give courts a range of options to avoid
imprisonment and in the hope that they will reduce the overall prison population. In fact, the relationship
between imprisonment rates and the use of community sanctions and measures is complex and disputed.
Even so, if community sanctions and measures are used wisely and proportionately, they can make a
contribution to reducing prison numbers. In any case they should be valued not only for their potential to
reduce the size of the prison population but for their positive contribution to justice and social inclusion.

2. National law shall provide for a sufficient range of suitably varied community sanctions and
measures and these shall be made available to be used in practice.

Examples of community sanctions and measures that are commonly in use include:

e alternatives to pre-trial detention, such as requiring a suspect to reside at a specified address and /
or to be supervised and assisted by an agency specified by a judicial authority;

e probation / community supervision as an independent sanction imposed without pronouncement of a
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sentence to imprisonment;
e suspension of the enforcement of a sentence to imprisonment with imposed conditions;

e community service (i.e. unpaid work on behalf of the community);
e victim compensation /reparation;

e victim offender mediation;

e treatment orders for drug or alcohol misusing offenders and those suffering from a mental
disturbance that is related to their criminal behaviour;

e restriction on freedom of movement;
e electronic monitoring administered in accordance with CM/Rec (2014) 4;
¢ conditional release from prison followed by post release supervision.

This list is not intended to be exhaustive. It is also to be expected that new forms of community sanctions
and measures will be developed over time that will also be covered by the present Rules.

3. The nature and the duration of community sanctions and measures shall both be in proportion to the
seriousness of the offence for which persons have been sentenced or of which they have been accused and
shall take into account their individual circumstances.

Since community sanctions and measures are often developed in the hope that they will provide ‘alternatives
to custody’ and thus contribute to reducing or at least limiting the growth of numbers in prison, their use must
be encouraged. If imprisonment is to be a fast resort’, there must be sanctions and measures of earlier
resort. Yet the well-established principle of proportionality is crucial here. While community sanctions and
measures can appropriately be used for serious offences and not only for first offenders, it is important for
policy makers and the judiciary fo avoid ‘net widening’ - in other words, using community sanctions and
measures where they might otherwise have imposed a lesser sanction like a financial penalty, a reprimand
or a warning. If community sanctions and measures are used excessively for minor offenders, they will not
only enlarge the system, occasioning both injustice and significant financial expense to the public purse, but
will also come to be regarded as unsuitable for more serious offences, which will limit their capacity to
reduce reliance on custodial detention. This Rule restates the importance of proportion, but also urges
decision makers to take due account of the individual’s circumstances to make sure that compliance is
feasible and relevant in supporting desistance.

4, Community sanctions and measures shall be implemented in a manner that upholds human rights
and enables and encourages suspects and offenders to meet their responsibilities as members of the
community. No community sanction or measure shall be created or imposed if it is contrary to international
standards concerning human rights and fundamental freedoms.

This Rule states that implementation of community sanctions and measures should uphold the human rights
of all concerned. It is expressed in very general terms and stipulates that the nature and manner of
implementation of community sanctions and measures shall be in line with any internationally guaranteed
rights. This general rule was formulated because the creation and application of community sanctions and
measures often involves taking account of community safety and upholding the legal order in society, even
when this may be contrary to the immediate interests or preferences of the individual. Yet this public interest
must always respect the fundamental rights of suspects and offenders.

Technological developments (for example) may lead to new community sanctions and measures of a
character that cannot readily be anticipated. Accordingly, the rule has been formulated in general terms in
order to provide proper safeguards for the rights of the suspect or offender even in relation to contingencies
which cannot yet be foreseen.

The Rule also refers to the responsibilities of suspects and offenders and requires implementation to have
regard to enabling and encouraging them to accept their responsibilities as members of the community.

5. A community sanction or measure shall never involve medical or psychological treatment which is
not in conformity with internationally adopted ethical standards.




Medical and psychological treatment of people who are in a coercive situation has, historically, sometimes
led to grave infringements of human rights - especially when interventions have been used experimentally.
Such practices are considered unethical in European countries and are therefore forbidden. A suspect or an
offender subject to a community sanction or measure is in a situation of restricted liberty backed up by the
coercive force of law. This Rule accordingly asserts that treatment can only be given if it is in conformity with
international ethical standards. This implies the need to bring national legislation and practice in line with
such standards.

Internationally adopted ethical rules include the requirement that individuals should receive full information
about the purpose, nature, methods and possible consequences of treatment. Their informed consent is
essential. Consent by individuals who are subject to coercion is, however, a complex and sensitive matter.
While consent may be necessary, it is not always sufficient to guarantee the ethical justifiability of an
intervention. Chapter V of these Rules covers similar matters further.

6. There shall be no discrimination in the imposition and implementation of community sanctions and
measures on grounds of race, colour, ethnic origin, nationality, gender, age, disability, sexual orientation,
language, religion, political or other opinion, economic, social or other status or physical or mental condition.
Account shall be taken of the diversity and of the distinct individual needs of suspects and offenders.

The purpose of this Rule is to ensure that community sanctions and measures are imposed and
implemented justly and without unfair discrimination. Discrimination in the imposition or implementation of
community sanctions and measures includes the unjust or unfair exercise of discretion for any of the reasons
mentioned in the rule. The grounds listed should not, however, be regarded as exhaustive.

A distinction must be made between discrimination and differentiation. A prohibition on discrimination does
not mean that everyone must be identically dealt with. Differentiation, unlike discrimination, is expected to
relieve any unfair disadvantage or to achieve some betterment. People and their circumstances are not all
the same and there are circumstances in which people must be treated differently from others, in order to
respond to specific individual problems, to meet distinctive individual needs or to take account of special
situations. In this way, substantial justice is advanced.

Unfair discrimination is sometimes unintended. Discrimination can be the result of unreflective
implementation of routine procedures and can become ‘institutionalised’. For example, policies and practices
may be devised for men who are the majority of suspects and offenders in (probably) all countries and it
must not be simply assumed that they are appropriate for women.

In some cases, people’s circumstances (for example, homelessness) may militate against their unsuitability
for a particular sanction or measure. An alternative should in such cases be actively sought to prevent
individuals ending up in custody unnecessarily.

Full respect for this Rule entails periodic inspection of policy and practice to make sure that community
sanctions and measures are being fairly implemented and monitoring systems adopted which might draw
attention to unwitting discrimination.

7. Community sanctions and measures shall be made available to foreign national suspects and
offenders and implemented fairly and in accordance with the principles of these Rules, with due regard to
relevant differences in their circumstances.

There should be no discrimination in the imposition or implementation of community sanctions and
measures on the basis of nationality. While this is just one example of the general principle of
non-discrimination, it needs separate specification and due emphasis. There is considerable movement of
people from all parts of the world across the continent of Europe and the prisons of almost all European
countries hold prisoners of many different nationalities. Non-nationals should be considered eligible for
community sanctions and measures and suitable provision should be made to make sure that they are
treated well and fairly. In particular, there should be no provision in law or in practice that makes foreign
nationals ineligible for community sanctions and measures.

Account must be taken of the distinctive circumstances of foreign nationals to make sure that they are
treated equitably. For example, bail before trial should not be refused on the grounds of nationality. This
may, for example, include a need to provide linguistic interpretation in some cases if the individual is not
sufficiently competent in the national language. Resettlement needs following a term of imprisonment may
be different, and there may be a need for probation agencies in different countries to liaise in particular
cases. EU Council Framework Decision 2008/947/JHA of 27 November 2008 (on the application of the
principle of mutual recognition to judgments and probation decisions with a view to the supervision of




probation measures and alternative sanctions) allows the transfer of community sanctions between
countries so that people who have offended in one country may fulfil the sanction in another country
(usually their country of normal residence) where this will promote their social rehabilitation. This Decision
applies only to EU member states but all members of the Council of Europe should consider how they
might liaise and cooperate with other countries to advance rehabilitation by transfer in appropriate cases.

8. The nature, content and methods of implementation of community sanctions and measures shall
respect the principles of dignity and the privacy of suspects and offenders, their families and others.

This Rule requires that the privacy and dignity of suspects and offenders shall always be respected.
In particular, harassment, by which is meant the vexing, troubling or worrying of suspects or offenders
through unduly frequent controlling or checking activities, is prohibited by the rule. Similar considerations
apply to jeopardising the suspect’s or offender's sense of self respect, family and other intimate
relationships, community links and the ability to function in the community. Community sanctions and
measures, just because they leave suspects and offenders in society, may expose them to the risk of public
opprobrium or social stigmatisation. The Rule requires that adequate safeguards be adopted to protect them
from insult and improper curiosity or publicity.

The Rule is also a reminder that the implementation of community sanctions and measures can affect not
only the individual, but also members of their family. One example of this is the need in certain
circumstances to visit the home of a suspect or offender, which may well be the home of other people as
well.

The right to respect for private and family life is guaranteed by Article 8 of the Convention for the Protection
of Human Rights and Fundamental Freedoms. Under this article, no public authority may interfere with the
exercise of this right except in accordance with law and with reference to what is strictly necessary for, inter
alia, the prevention of disorder or crime. The nature, content and methods of implementation of community
sanctions and measures fall under this heading, since they may entail conditions and obligations about the
ordering of the suspect’s and offender's lifestyle and that information be obtained about whether the person
fulfils the conditions or obligations imposed. Nevertheless, the principle of respect for private and family life
remains paramount and any interference with this right should be strictly limited and proportionate.

It should also be noted that endangering the rights listed in this Rule can undermine the suspect’s or
offender's co-operation in the implementation of the sanction or measure and detract from its legitimacy.

9. Whenever community sanctions and measures involve contact with victims, their rights shall be
respected in accordance with internationally accepted ethical standards in this area.

This Rule requires agencies to protect the human rights of victims as they implement community sanctions
and measures. Whenever implementation of the community sanction or measure or changes to its form or
duration may have implications for victims, their interests should be taken into account and their rights
always respected.

The general duties of states to victims of crime are set out in Recommendation Rec (2006) 8 of the
Committee of Ministers to member states on assistance to crime victims and in many countries implementing
agencies like probation make an important contribution to fulfilling those duties. In some jurisdictions,
implementing agencies offer services directly to victims of crime. Elsewhere, they often work in co-operation
with other organisations or individuals who offer support to the victim. Commonly, and especially in more
serious cases, agencies contact victims and offer information about the individual - for example, when s/he is
to be released from prison. Parole and other forms of early release supervision are included in the present
Rules.

The EU Victim’s Directive (Directive 2012/29/EU) is an authoritative statement on best practice which
imposes obligations on member states of the EU and is a useful resource for all countries.

10 In appropriate cases, and having due regard to the rights and needs of victims of crime, offenders
should be enabled and encouraged to make reparation for their offences to the victims or to the community.

A number of European countries recognise the value of reparation and restorative justice practices. These
can take many different forms, although there are a number of common themes in such approaches. A
United Nations Handbook explains ‘Restorative justice approaches and programmes are based on several
underlying assumptions: (a) that the response to crime should repair as much as possible the harm suffered
by the victim; (b) that offenders should be brought to understand that their behaviour is not acceptable and
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that it had some real consequences for the victim and community; (c) that offenders can and should accept
responsibility for their action; (d) that victims should have an opportunity to express their needs and to
participate in determining the best way for the offender to make reparation, and (e) that the community has a
responsibility to contribute to this process.’ (Handbook of Restorative Justice programmes, Criminal Justice
Handbook series, United Nations, 2006).

Restorative approaches include mediation - for example, mediation between victim and offender to explore
how amends can be made and how those affected can manage the consequences of the crime. Mediation
can also be used to prevent crime - for example by working to reduce neighbourhood disputes before they
lead to crime. Recommendation Rec (99) 19 on mediation in penal matters sets out standards for mediation.
Other restorative practices include family group conferences, sentencing circles and reparation panels. It is
also possible to bring a restorative perspective to other more formal criminal justice practices - for example,
courts, panels, parole boards can also incorporate a restorative perspective. The United Nations Economic
and Social Council’s Resolution 2002/12 “Basic principles on the use of restorative justice programmes in
criminal matters” gives authoritative guidance on these approaches.

This Rule insists that such practices are to be encouraged in suitable cases. Particular care must be taken to
make sure that both the offender’s and the victim’s interest and rights are fully respected. The evaluation of
these interventions must not, for example, be undertaken solely with regard to the offender’s reoffending, but
must consider the benefits to the victim from such work. Certainly whenever an implementing authority
arranges any meeting between the offender and the victim, every care must be taken to make sure that this
does not become an occasion for further victimisation.

Restorative justice approaches call for distinctive skills and implementing agencies should ensure that staff
are trained to undertake such work appropriately.

This Rule also has implications for the best known form of reparation to the community - community service.
If this is to constitute meaningful reparation it must involve (and be seen to involve) work that has value to
the community concerned.

11. Community sanctions and measures shall be implemented in a way that does not aggravate their
afflictive nature. Rights shall not be restricted in the implementation of any community sanction or measure
to a greater extent than necessarily follows from the decision imposing it.

Community sanctions and measures have a certain inherent afflictive character as a consequence of the
restrictions imposed on personal liberty and the requirements of supervision. While the afflictive nature of
community sanctions and measures is usually less serious and burdensome than the deprivations and
hardships of custodial sanctions, this does not mean that it does not exist or can be ignored. This Rule
insists that implementation methods must not aggravate the inherent degree of affliction beyond what is
necessary in giving effect to the community sanction or measure. Not only would such aggravation be unjust;
it can also be expected to create resistance and unwillingness to co-operate in any attempt to secure the
individual’s law abiding adjustment in the community.

12. No provisions shall be made in law for the automatic conversion to imprisonment of a community
sanction or measure in the case of failure to follow any condition or obligation attached to such a sanction or
measure. This does not preclude the option of sending back to prison those offenders who have failed to
meet their obligations under the terms of conditional release from imprisonment.

One of the main aims of community sanctions and measures is the attempt to avoid incarceration. This aim
would be undermined if imprisonment were to constitute the necessary and only reaction to non-compliance.
This Rule therefore prohibits provision in national law for an automatic recourse to imprisonment in such
cases. Deciding authorities should use their own good judgement and not immediately conclude that the
individual has failed to take advantage of the chance of a community sanction or measure and must
therefore be sent to prison. This does not mean that imprisonment can never be a consequence of
non-observance of the requirements. Depending on national law and on the circumstances, the deciding
authority may allow the sanction or measure to continue, impose another community sanction or measure
instead, order a financial penalty or, as a last resort, sentence to imprisonment.

The Rule also refers to people who have been released conditionally from prison. In some countries, they
are regarded as still serving a prison sentence. If they violate the conditions of their release, therefore, they
may be recalled to prison. Some failures to meet obligations are likely to result in automatic recall. In some
cases, however, for example where the failure is minor, authorities should also be permitted to consider
other options. (See also Rule 64 and Commentary).




13. National law shall provide for the regular inspection and independent monitoring of the work of the
implementing authorities. Inspection and monitoring shall be carried out by qualified and experienced
persons.

Since the imposition and implementation of community sanctions and measures are founded in law, there
must be adequate systems of inspection and monitoring to ensure proper accountability. In this way, the
authorities and the public can have confidence that community sanctions and measures are being used as
they should be. This Rule also refers to independent monitoring, as, in addition to the routine supervision
that managers should undertake as part of their duties and periodic inspection by government agencies,
authorities must be open to question and scrutiny through independent inquiry. Independent monitoring by
an Ombudsman or human rights organisations, are among the ways in which this may be achieved. These
matters are considered more fully in Chapter VIl of these Rules.

Chapter ll: Legal framework

Legislation

14. The use, as well as the types, duration and modalities of implementation of community sanctions
and measures shall be regulated by law.

It is a general principle applicable to all kinds of penal sanctions, including community sanctions and
measures that they must be subject to the principle of legality. Various rules refer to “national law”. National
law refers to all forms of primary or delegated legislation, case law any other form of law regarded as such
by the State concerned. This means that the authority to create and apply them must stem from law. This
Rule says that the use, type, duration and modalities of implementation of community sanctions and
measures shall be regulated by law. Within the parameters of law, it is for the deciding authority to determine
the community sanction or measures in all individual cases.

15. The conditions and obligations attached to the community sanctions and measures shall be defined
by clear and explicit provisions, as shall be the consequences of non-compliance with these conditions and
obligations.

This Rule draws out some of the implications of the legality principle laid down in Rule 14. Community
sanctions and measures impose conditions and obligations and these must be based on clear legal
provisions. Since the requirements of a community sanction or measure constitute instructions which the
suspect or offender is expected to follow, the legal provisions should be concise and intelligible so as to be
comprehensible by ordinary persons, leaving no doubt as to their meaning.

Conditions might include residence, requirements to report as instructed, restrictions on movement,
obligations to participate in programmes or to avoid certain types of behaviour, etc.

The legality principle also applies to the consequences of non-compliance. Suspects and offenders must be
made aware of the possible consequences of a failure to fulfil the obligations of the community sanction or
measure, which in the most serious cases, may include arrest and detention. It is for national law to
determine the criteria which shall regulate the powers to arrest or incarcerate the suspect or the offender
under these conditions. This is considered further in Chapter VI of these Rules.

16. The authorities responsible for deciding on the imposition, modification and revocation of community
sanctions and measures shall be laid down in law, as will their powers and responsibilities.

A further aspect of the principle of legality relates to the powers and duties of the deciding authorities which
must be laid down in national law.

This Rule states the principle according to which competence to decide on the imposition, modification or
revocation of a community sanction must be reserved for a deciding authority that is a court, judge,
prosecutor or administrative authority only as laid down in law. The same is true where a pre-trial
measure - a measure imposed before determination of guilt - is concerned.

The affirmation of a principle limiting such decisions to a deciding authority, which is in itself a guarantee of
fundamental freedoms and rights, secures independence having regard to the doctrine of the separation of
powers and impartiality. It constitutes a manifestation of the principles underlying the rule of law which are
jointly accepted and shared by the member states of the Council of Europe.




17. The authorities responsible for the implementation of community sanctions and measures shall be
laid down in law, as will their duties and responsibilities. The powers of these authorities to decide on
methods of implementation, to delegate their implementing duties to third parties if necessary, or to enter into
agreements concerning implementation, shall also be laid down in law.

The legality principle also applies to the implementation of community sanctions and measures, beginning
with the requirement that the implementing authorities shall be specified in law. The law shall also define the
responsibilities and the duties of these authorities.

The purpose of this Rule is to provide for a legal definition of the powers and duties of the implementing
authority. This means that the methods of implementation are also subject to the principle of legality. The
same is true where it becomes necessary to make use of third parties - whether private persons or public or
private organisations - and delegate certain implementation tasks to them. These matters are considered in
more detail in Chapter IV of these Rules.

18. National law shall allow for reducing recourse to sentences involving deprivation of liberty by
providing for non-custodial sanctions or measures as the appropriate response for certain offences.

Some countries adopt criminal codes that set out the sanctions and measures to be imposed for particular
offences. This Rule encourages countries to stipulate community sanctions and measures as the usual,
‘reference’ or presumptive response for certain types of offence - rather than the terms of imprisonment that
are often specified.

19. Any formal, including legal obstacles that prevent the use of community sanctions and measures
with serious and repeat offenders or in relation to certain types of offence or any other statutory limitations
should be reviewed and removed so far as appropriate.

Like Rule 18, this Rule recognises that criminal codes sometimes constrain the use of community sanctions
and measures. In particular, law may limit their use to first offenders, younger offenders and / or relatively
minor offenders. These Rules assert that community sanctions and measures can be used in a much wider
range of cases than these. Accordingly, any such limiting legal provisions should be reviewed so that
community sanctions and measures can be a lawful option for the deciding authority to consider in as many
cases as possible. Unless such constraints are removed, the capacity of community sanctions and measures
to contribute towards reducing the numbers of people sent to prison will be significantly diminished.

20. Rights to benefits in any existing social security system or any other civic right shall not be limited by
the imposition or implementation of a community sanction or measure (apart from restrictions forming part of
the sentence).

This Rule states that the implementation of a community sanction or measure must not prejudice an
individual’s entitlement to social security or welfare benefits, except where such rights are intentionally
limited by the sentence of the court. Unemployment benefits, for example, may be contingent upon two
conditions - that the person concerned is available for work and that no work can be found for that person.
An unemployed offender doing work under a community service order, however, may be held not to be
available for ordinary employment and therefore refused unemployment benefits. In order to avoid situations
of this kind arising, the Rule requires that social security rights and benefits shall not be limited by reason of
fulfilling the obligations of a community sanction or measure.

More generally, the Rule recognises that civic rights should not be compromised by a community sanction or
measure. It is recognised that some restriction of ordinary civic rights may form part of a sanction or
measure. For example, a community sanction or measure might restrict the movement of the person
concerned and / or impose supervisory conditions. As Rule 11 prescribes, however, there should be no
further afflictive burden beyond what is necessary to give effect to the community sanction or measure and
no prejudice to people’s normal civic entitlement.

Imposition of community sanctions and measures

21. The duration of a community sanction or measure shall be fixed by the authority empowered to
make the decision as prescribed by law.

The dimension of duration is an essential element of any community sanction or measure since it allows a
guantitative relationship to be established between the offence and the penal reaction, as well as a link
between the means employed (control and all appropriate forms of help) and the aim pursued (the
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integration of the person in society).

This Rule requires that the legality principle applies to the duration of community sanctions and measures
since they must not exceed the maximum legally provided for, nor be less than the minimum (where such a
minimum is laid down in law). This requirement is to be observed both by the deciding and implementing
authorities. Hence, the implementing authority may not prolong any control of the offender beyond the point
in time fixed by the decision to impose the community sanction or measure.

22. The nature and the duration of a community sanction or measure shall be in proportion to the
seriousness of the offence and the harm done to victims, and shall take into account any risks assessed as
well as the individual’'s needs and circumstances.

The determination of a community sanction or measure must take into account the seriousness of the
offence, as assessed by the harm done to the victim and to society and accordingly the offender’s culpability,
as well as the attempt to advance the rehabilitation of the person and the protection of the legal order. Any
such sanction or measure should therefore, both by its nature and duration, meet the requirements to stand
in proportion to the offence committed and allow for individualisation, having regard to the suspect's or
offender's personal situation that is to their personal characteristics, family, material and social
circumstances, their needs as well as any previous criminal record. Within the parameters of proportionality,
it is legitimate for the deciding authority to take into account the risks posed by the offender which ought to
be systematically assessed.

23. Ordinarily a community sanction or measure shall be imposed with a fixed duration. Where,
exceptionally, the law provides that the duration of the community sanction or measure may be extended
there shall be regular review by the deciding authority to assess if such exceptional circumstances still apply
and, if not, to terminate the community sanction or measure.

Earlier versions of these Rules have been concerned with the question of the extended duration of
community sanctions and measures. The principle of proportionality entails that a community sanction or
measure should be of a fixed and specified maximum duration. Prolonged periods of sanctions and
measures run the risk of maintaining the offender in a state of dependency which is contrary to the purpose
of developing the offender's autonomy in society. This Rule says that if the sanction or measure may be
exceptionally extended, law shall provide for a process of regular and thorough review. In case the decision
is taken by a deciding authority which is of non-judicial nature there shall be a possibility for a judicial review.
See for example Recommendation (2014) 3 concerning dangerous offenders.

24. Advice to the court or the public prosecutor concerning the preparation, imposition or implementation
of a community sanction or measure shall only be provided by staff of an organisation provided for by law.

It follows from Rule 22 that the deciding authority may seek to gain full and impartial information about the
individual’s personal circumstances. The seriousness of the offence will be set out by the prosecutor and
may be challenged by the defence. But once this has been determined to the court’s satisfaction and they
are in a position to set the boundaries of the community sanction or measure within the limits of
proportionality, the deciding authority may need additional information.

This Rule seeks to ensure that information provided to the deciding authority shall be reliable and of good
quality. It requires, therefore, that such information be provided by a professional body or a body laid down in
law. (It will often be desirable to obtain information from other sources and this is not prohibited by the rule,
but in such cases the rule requires that information so obtained shall be provided through a professional or
legally designated body). This body shall undertake a full assessment of the individual's situation, giving
attention to the offence related needs, the risks of reoffending and how these may best be reduced, the
likelihood of compliance with any conditions or obligations, the individual’s rights as a citizen and their social
responsibilities. The findings of this process of assessment shall be submitted to the deciding authority to
assist them in reaching their decision. The deciding authority may also need information on the feasibility of
implementation, especially in relation to specific conditions. Staff should be appropriately trained, qualified
and authorised by the competent organisations.

25. Suspects and offenders shall have the right to appeal to a judicial authority against a decision
subjecting them to a community sanction or measure.

This Rule states that the individual must have a right to appeal to a higher authority at the time the decision
is taken to impose the community sanction or measure. It should be possible to appeal against the
imposition of a community sanction or measure and / or any particular requirement on grounds that may
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include: that the sanction or measure is out of proportion to the seriousness of the original offence(s); that
the deciding authority did not take account of one or more aspects of the individual’s circumstances; or that
the sanction or measure imposes conditions that cannot feasibly be met.

26. Deciding and implementing authorities should create channels of communication between them,
which facilitate regular discussion of the practical aspects of imposing and implementing community
sanctions and measures.

Chapter IX of these Rules emphasises the importance of explaining and indeed promoting the value of
community sanctions and measures to policy makers and to the general public. This Rule urges a dialogue
between deciding and implementing authorities. It is essential that deciding authorities have an adequate
understanding of what is involved in the implementation of community sanctions and measures and including
some of the practical challenges and opportunities. More than this, the implementing authority should
welcome criticisms and suggestions about the manner in which they carry out the decisions of the deciding
authority and be receptive to any concerns. Bluntly, if deciding authorities lack understanding or have
insufficient confidence in the way in which their decisions are put into effect, they may reasonably be
doubtful about using community sanctions and measures, especially in cases where the deciding authority
regards its decision as on the borderline between a custodial or community option.

This Rule can also be understood to assert the value of mechanisms like progress reports in individual
cases. Sometimes the deciding authority may see itself as taking a risk in avoiding custody and may be keen
to monitor subsequent developments. Some countries encourage a degree of continuing oversight by a
court - for example, in relation to drug use - whereby the court takes an opportunity to review progress
periodically and to respond accordingly.

Chapter lll: Community sanctions and measures: implementation and methods

General

27. The imposition and implementation of community sanctions and measures shall seek to develop the
individual's sense of responsibility to the community. Community sanctions and measures should therefore
be made as meaningful as possible to suspects and offenders and shall seek to contribute to their personal
and social development. Methods of supervision shall serve these aims.

Community sanctions and measures keep suspects and offenders in contact with all the normal mechanisms
of social control in the community. They thereby often offer better opportunities for adjustment to social life
than those offered by custodial sanctions. On the other hand, the absence of the strict framework which
characterises prison life makes greater demands on the individual’s sense of responsibility. An appeal to this
sense of responsibility is the starting point for work with those subject to community sanctions and
measures.

However, the individual's sense of responsibility should, where necessary, be developed beyond this point.
Indeed, an improved sense of responsibility is also the goal of such work as well as its starting point. All
forms of help that are offered to suspects and offenders must, therefore, have the further development of this
capacity for responsible choice and action as their fundamental aim. Helping suspects and offenders to
adjust in society means helping them to exercise a developed sense of responsibility towards the community
in general. The position of the victim of crime has rightly been given greater recognition in recent years.
Developing a greater sense of responsibility towards society on the part of the individual should therefore
include recognition of those who have been wronged by the offence.

This Rule states that ways and means of implementing community sanctions and measures shall never be
divorced from the attempt to improve the individual's situation in ways that enable them to desist from
offending and to find ways of living in which crime has no place. This involves acceptance of responsibilities
towards others - to families, associates, employers and colleagues and to the wider community. The manner
in which the community sanction or measure is put into effect should support this aspiration. Such a
requirement also implies avoiding methods of implementation which are likely to blunt individuals’ sense of
responsibility or worsen their capacity to lead a law abiding life. All methods of supervision shall serve these
aims.

28. The implementing authority shall ensure that information about the rights and obligations of those
subject to community sanctions and measures is made available to them, and shall provide assistance to
secure those rights and to enable them to meet these obligations. Staff of the implementing authority and
participating organisations and individuals drawn from the community shall be made aware of their duties in
these respects.
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Community sanctions and measures involve obligations that the individual must meet. There may be
practical or psychological difficulties involved in meetings these obligations and this Rule states that the
implementing authority should do everything possible to identify any such obstacles and to help the
individual to overcome them. This should involve active assessment, encouraging suspects and offenders to
anticipate any problems that may arise and supporting them in finding solutions. This is an essential aspect
of facilitating compliance and cooperation (see Chapters V and VI).

Community sanctions and measures normally also entail rights - not only basic human rights, but also
positive entitlement to advice and to support. Other Rules deal with the necessity of making the conditions
and obligations plain to the individual concerned. It is no less important, if their rights are to be upheld, that
they should be informed what these rights are and given assistance to secure them.

This Rule further requires that participating organisations and individuals drawn from the community, as well
as professional staff, be informed about the rights accorded to suspects and offenders and be expected to
protect and promote these rights.

29. The implementation of community sanctions or measures shall seek to secure the co-operation of
suspects and offenders and to enable them to see the community sanction or measure as a just and
reasonable reaction to the offence committed. They shall therefore have the right to make oral or written
representations prior to any decision concerning the implementation of a community sanction or measure
and should participate, as far as possible, in such decision-making.

This Rule should also be read in the light of Chapter V where the importance of the individual’s consent and
cooperation is emphasised. The need to secure as far as possible willing response from the individual is an
important principle for the successful use of community sanctions and measures. It is well established in
research that people are much more likely to comply with requirements that they regard as fair and legitimate
and where their rights and interests are respected. To that end the rule urges that people subject to
sanctions or measures should be involved to the greatest possible extent in the making of decisions about
the practical details of implementation.

There are a number of gains in involving suspects and offenders as much as possible in decision making.
They are treated as people who are able and willing to take responsibility and to develop their ability to do
so. The learning process consists of examining the practical choices available in the light of their probable
consequences. This examination can also disclose any resistance to collaboration in proposed courses of
action. ldentifying and dealing with such resistance is fundamental to on-going progress. By contrast,
decisions taken without regard to the opinions of suspects or offenders run the risk of creating resistance to
collaboration or of leaving some existing resistance unexpressed and therefore untouched.

Rule 29 does not, however, require that suspects and offenders participate in every decision on the practical
details of implementation. Situations can arise, for instance, which require a unilateral and perhaps coercive
decision on the part of the implementing authority in order to ensure the fulfilment of basic conditions of the
sanction or measure or set necessary limits to destructive behaviour. Nor does involving the individual in
decision making entail that the preferences of the suspect or offender will be decisive, but there must be a
sufficient opportunity for them to express their point of view and to feel that it has received due consideration.

30. Decisions about the implementation of a community sanction or measure shall be explained clearly
to the suspects or offenders in a language they understand. Instructions given to them by the implementing
authority shall be practical and precise.

Considerations of justice and practicality demand that suspects and offenders clearly understand from the
beginning what is required of them by the particular community sanction or measure. Likely conditions and
obligations may well have been discussed during the preparation of a pre-sentence report as an important
preliminary to the decision to impose the community sanction or measure in question. Even so, once the
decision has been taken, it is of formal and practical importance to make sure that the person fully
understands all the implications of the decision. In addition to the more formal requirements, a number of
practical details may need to be decided on and explained. It is essential that these explanations be given in
simple and clear language which is understood by the suspect or the offender. It can sometimes be helpful to
write down what is required of them and what the they are entitled to expect in return in the form of an
agreement or ‘case management plan’ to ensure clarity.

In the course of implementation, a number of decisions will have to be taken and once a decision has been
taken, it shall be explained clearly. This is a very basic principle of fairness: people must understand what is
expected of them and what they may expect from the authority as well. Again, instructions about how formal
obligations are to be carried out must be given in straightforward, practical and concise language and, where
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the suspect or offender may not be fully competent in the national language, in the language the individual
speaks. The implementing authority has a responsibility to make sure that the individual has understood,
engaging the services of interpreters and translators if necessary. (It is recognised that this has resource
implications, but it is plainly essential that people fully understand what is expected of them.). If instructions
are vague or impractical, they are likely not only to be unfair but also operationally ineffective. Indeed, they
might constitute a serious impediment to securing the individual’s collaboration and thereby undermine the
aims of rehabilitation.

By ‘instructions’ is meant defining in precise terms what must be done for the carrying out of a condition or
obligation, for example to report to a particular workplace at a particular time on specified days. By definition,
such instructions have their ground in the conditions or obligations to be observed and for this reason must
not require more than is implicit in them.

There may be occasions when there is significant disagreement between the suspect or offender and the
supervisor. Chapters V and VIII deal with these matters more fully, but the general principle is that
supervisors should do everything possible to resolve such disagreements, using their professional skills. If
the suspect or offender believes that the decision has been unfair, then there must be recourse to a
procedure to settle the matter.

31. The implementation of community sanctions and measures shall be based on the development of
working relationships between the suspect or the offender, the supervisor and any participating organisations
or individuals drawn from the community, focused on reducing re-offending and on social reintegration.

The European Probation Rules (CM/Rec (2010) 1) repeatedly affirm the value of a professional relationship
in bringing about change, advancing rehabilitation and in supporting compliance. There is compelling
evidence to show that sound professional relationships are effective in bringing about change in attitudes
and behaviour. Indeed it seems that relationships are more influential than any single specific method or
technique.

A professional relationship should be based on mutual trust and confidence; the rights and responsibilities of
the suspect or offender and of the supervisor must be respected by both. Clarity about the professional role
and its boundaries is essential. Research has shown that people are much more likely to comply with
requirements where these are believed to be legitimate - that is, decisions have been arrived at through clear
and fair procedures and with proper regard for the individual’s views and interests.

This Rule also refers to participating organisations or individuals drawn from the community. Trust and clarity
about roles here too are paramount and can only be achieved and sustained by clear communication among
all involved. Where a number of people are making their contributions to the effective fulfilment of the
community sanction or measure, all must know their respective contributions and those subject to sanctions
or measures must be helped to understand what they may expect of these various individuals and agencies
and what is expected of them as well. (See also Chapter 1V).

32. Implementation methods shall be individually adapted to the particular circumstances of each case
and the authorities and the staff responsible for implementation shall therefore enjoy a sufficient degree of
discretion to enable this.

This Rule draws attention to the importance of discretion and of principled professional judgement.
Individuals and their circumstances differ and respecting Rule 6 (prohibiting discrimination) requires attention
to these differences so that substantial justice can be achieved. It is recognised that it is often hard to know
how to reconcile the demands of consistency and justice with those of individualisation.

The Rule recognises that implementation of a community sanction or measure calls for professional
discretion and that the staff of the implementing authority must not be so bound by regulation that they are
unable to respond to diversity. There must, on the other hand, be consistency so that people know what is
expected of them and can be confident that are being dealt with fairly. To observe this Rule calls for
professional training so that staff make wise decisions, but also for clear lines of accountability so that their
decisions are visible and can be seen to be fair.

33. Where an individual is found to be in need of particular personal, social or material assistance in
relation to the implementation, fair and proper provision shall be made to enable them to meet their
obligations.
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It is well known that many suspects and offenders have marked personal, economic and social
disadvantages, often associated with their offending and constituting obstacles to desistance. This Rule
recognises that in some circumstances special provision must be made to enable people to comply with the
community sanction or measure. For example, the keeping of appointments is not part of everybody’s daily
schedule and some suspects and offenders may need reminders about this to make sure they report as
required. There may be difficulties in travelling to the office of the implementing authority or to the site where
community service must be undertaken. Non- compliance is not always wilful but is often connected with
personal characteristics and circumstances which may need attention if the community sanction or measure
is to be appropriately implemented.

In particular, women may have responsibilities, especially childcare, that could make it more difficult for them
to comply and the implementing authority has a duty to do all it can to support and facilitate compliance. This
is one very important aspect of the Rule against discrimination (Rule 6) and implementing authorities must
remain aware of the risks of unfairness and discuss this with individuals themselves.

This Rule also applies to the benefits of a community sanction or measure. It is a hallmark of community
supervision that, as well as involving obligations, it can also bring benefits. The implementing authority
should do all it can to enable suspects and offenders to enjoy these benefits and this is likely to involve
attention to difficulties and working with the individual to anticipate and to solve problems.

34. Controlling activities shall only be undertaken to the extent that they are necessary for the proper
implementation of the sanction or measure imposed. They shall be in proportion to the offence committed or
alleged, shall take into consideration the individual circumstances of the suspect or the offender, including
risk and needs factors and the rights and interests of the victim. Such activities shall be limited by the aims of
the sanction or measure imposed.

Community sanctions and measures offer unique opportunities to enmesh suspects and offenders in the
informal forms of social control which operate on all ordinary citizens. Over and above these informal forms
of social control, formal controlling activities by those involved in implementation may be necessary. In order
to promote law abiding adjustment in society a major goal must be to develop the various forms of informal
social control and reduce the formal controlling activities as far as possible. For this reason, the rule states
the limits and purposes of these activities. Controlling activities shall stand in proportion to the particular
sanction or measure being enforced and be limited by its aims.

35. Implementing authorities shall use methods of work which are evidence-based and consistent with
established professional standards.

The present Rule seeks not only to establish just and humane principles for the creation, imposition and
implementation of community sanctions and measures but also to secure high standards of professional
competence in implementing authorities. This Rule therefore requires these authorities to use methods which
are consonant with professional knowledge grounded in the findings of research. Since this knowledge is
constantly expanding it is necessary to take account of developments occurring in criminology, forensic
psychology, social work and similar fields of study. This principle is further developed in Chapter 1X of these
Rules.

36. The direct costs of implementation of a community sanction or measure should not normally be
borne by the suspect or the offender.

It is a general principle for the implementation of all sanctions that suspects and offenders are not required to
pay any necessary costs and this principle applies to community sanctions and measures. Meeting the
obligations of a community sanction or measure often entails expense. The implementing authority shall do
all it can to minimise additional costs and inconvenience. Where significant expenses have been incurred by
the offender in the course of compliance, the implementing authority should consider reimbursement in
appropriate cases.

Some countries may take the view that, specifically, the (often substantial) cost of electronic monitoring
should be paid by the suspect or offender. The Rules on electronic monitoring state that: ‘Where suspects
and offenders are contributing to the costs for the use of electronic monitoring, the amount of their
contribution shall be proportionate to their financial situation and shall be regulated by law.’
(Recommendation CM/Rec (2014) 4 of the Committee of Ministers to member States on electronic
monitoring: Rule 11). When countries take their decisions on this matter, they should note Rule 11 of the
present Rules (which say that implementation should not aggravate the afflictive character of community
sanctions and measures).
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This Rule accordingly states that the costs of implementing community sanctions and measures should not
normally be borne by the suspect or offender. Where national law permits or requires such a financial
contribution, the maximum amount should be set by law and the individual’s capacity to pay should be
income-tested and related to his or her domestic circumstances, and the impact that such costs may have on
these. An inability to pay a contribution should not be considered a reason to deny a suspect or offender the
opportunity to be given a community sanction or measure. It must never be forgotten that many (probably
most) persons subject to community sanctions and measures have extremely limited means and
unnecessary financial burdens may not only be unfair, but will probably make desistance more difficult.

Supervision and Community Service

37. Community sanctions and measures shall always work to support desistance from crime even where
they involve high levels of surveillance or control.

Control, including surveillance, is a legitimate part of a community sanction or measure in many cases and
can be necessary to ensure compliance and to protect the public. This Rule is a corollary of Rule 34,
emphasising that methods of surveillance and control should not be included in a community sanction or
measure for their own sake, but ought to be regarded and used as mechanisms to support the desistance
which is the overarching aim of community sanctions and measures.

38. Programmes and interventions for rehabilitation shall be based on a variety of methods. The
allocation of suspects or offenders to specific programmes and interventions shall be guided by explicit
criteria.

Deciding authorities make judgements about the programmes and interventions that constitute the
community sanction or measure in particular cases. Often the implementing authority will have further
decisions to take about how exactly the requirements of the community sanction or measure are to be met.
For example, a deciding authority may determine that an individual must perform a number of hours of
community service, but commonly it is for the implementing authority to assign the specific tasks.

Countries differ in the ways in which authorities manage implementation. However these matters are
decided, there must be criteria to inform the decisions. In deciding the appropriate programmes and
interventions (and with due regard to the principle of proportionality that sets limits on the overall ‘weight’ of
the community sanction or measure), criteria should include:

e any risks of harm to the public, to suspects or offenders themselves and / or to the staff responsible
for the programme or intervention;

e individuals’ capacity to comply with and to respond to the intervention;

e the personal or social factors which are linked to the likelihood of re offending (‘criminogenic needs’).

These criteria should be made explicit when decisions are taken.

39. Tasks assigned to offenders doing community service shall be socially useful and meaningful and
make use of and/or enhance the offender’s skills as much as possible.

A central aim of community sanctions and measures is to facilitate the adjustment of the individual in society.
Such sanctions and measures are, by their very nature, heavily dependent upon the co-operation of the
individuals concerned. This co-operation is unlikely to be furthered if community work tasks are pointless.
The ultimate aim of these sanctions or measures thereby becomes endangered. Conversely, work which is
clearly socially useful and enhancing of the individual's skills is both likely to improve the will to co-operate
and to strengthen the sense of responsibility to the community. Community service also constitutes symbolic
reparation and this principle also requires that the work should have purpose and wherever possible should
be of genuine benefit to the community.

40. Community service shall not be undertaken for the purpose of making profit for the implementing
authorities, for their staff, or for commercial profit.

Community service must never be regarded as ‘cheap labour’. The beneficiaries of the work are, first and
foremost, members of the community against which the individual has offended, while it is also hoped that
the offender too will gain from the experience. This rule prohibits community work by offenders which is
undertaken for the purpose of making a profit. It should be noted that in some countries social enterprises
are becoming increasingly involved in the administration of community sanctions and measures and in
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carrying out their work these enterprises may generate a profit for the organisation and / or for society. This
Rule does not discourage such ventures, but it does insist that the purpose of a community sanction or
measure must never be to make a financial profit and that (for example) community service tasks should not
be allocated with that end in mind.

41. Working and occupational conditions of offenders carrying out community service shall be in
accordance with all current health and safety regulations. Offenders shall be insured against accident, injury
and public liability arising as a result of implementation.

It is clearly necessary to ensure that offenders who are engaged in community work are not disadvantaged
so far as industrial accidents or health and safety regulations are concerned. The rule, therefore, requires
that they be afforded the same kinds of protection as are given to other people under national health and
safety legislation.

Case records, data protection and confidentiality

42. Individual case records shall be created by the implementing authority. They shall be kept up to date
so that, inter alia, any necessary report can be prepared about the extent of the individual's compliance with
the conditions or obligations of the sanction or measure.

During the implementation of a community sanction or measure account must be taken of various kinds of
information concerning the individual which exist or emerge at different moments in time. The information will
relate, for example, to the offence, to conditions and obligations imposed, to the personal and social situation
of the individual and their fulfilment of the requirements of the community sanction or measure. Much of this
information may be expected to change over time. It is essential for effective implementation that these
various kinds of information be assembled in an individual case record. All notes, whether of formal or
informal character, should be part of, and contained in, the case record.

Case record information should be kept up to date. A further reason for updating the case record is stated in
this Rule: it may be necessary on occasion to prepare a report about the degree of compliance with any
conditions or obligations imposed. In addition, however, updated information makes possible a continuous
review of the nature of any progress made during implementation. Such a review is necessary as a basis for
the planning and re planning of any action intended to ensure effective implementation. The case record will
also hold information about decisions taken so that staff may be held accountable for their practice through
these means. A final reason for keeping case records up to date is that they are an important source of
information if changes of staff mean that persons not previously acquainted with individual suspects or
offenders have occasion to work with them or must take over their cases.

The management of personal data should be undertaken in accordance with national law. Directive (EU)
2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data by competent authorities for the purposes of the
prevention, investigation, detection or prosecution of criminal offences or the execution of criminal penalties,
and on the free movement of such data, directs EU members in these matters and may be used as guidance
by other countries.

43. Information in individual case records shall only encompass matters relevant to the sanction or
measure imposed and its implementation. Such information shall be as reliable and objective as possible.

Information in the case record should be succinct, accurate and relevant to the community sanctions and
measures imposed and their implementation. It is doubtful if an absolute criterion of relevance can be given.
Clearly, however, information which infringes the rights of the suspect or offender or their family must not be
written into the case record. On the other hand, information which has an obvious bearing on the individual’s
response to the conditions and obligations imposed should be included. Since the information in the case
record serves as a basis for the taking of important decisions, it is vital that it should be of reliable character,
accurate and up to date. The information shall be impartial and as objective as possible. The use of
subjective assessments is not thereby prohibited, but the rule implies that they should be used with care.
The supervisor should be explicit about this when recording an opinion or judgement, as opposed to a fact,
and should set out the basis for such judgements.

44, The supervisor shall ordinarily inform suspects or offenders of the content of the case record and of
any reports made and explain the content to them.
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This Rule recognises a use, but also a right, in connection with case records. The supervisor can use
records to inform and explain to the individual about the progress of implementation and any plans or
decisions which have been or need to be made. Equally, individuals have a right to know what is being
recorded about them. This consideration applies to any case record or report concerning the individual.
Therefore, the contents of records or notes should be discussed with the individual and, where necessary,
explained. A corollary of this is that records and reports should be written with little or no jargon and in plain
language.

The Rule is not absolute (hence ‘ordinarily’). Particular circumstances may arise which justify not revealing to
an individual some particular aspect of the record or report. This would include information which infringes
the rights of others, especially where making this information available to the suspect or offender may put
others at risk of harm. It may also happen that the implementing authority has been given information in
confidence (for example by a doctor with regard to a sensitive medical matter) and the confidential basis on
which this information was shared must be respected.

45. The suspect or the offender, or a person acting on their behalf, shall have access to their individual
case record to the extent that it does not infringe the right to privacy of others.

This Rule requires that individuals shall have access to their case record and be able to read what is written
there about them. An authorised person acting on behalf of the suspect or offender has the same right. Often
this person will be their legal representative, but the Rule does not require this to be so. Anyone enjoying the
confidence of the suspect or offender may act on their behalf.

46. The suspect or the offender shall have the right to contest the content of the case record. The
substance of any unresolved disagreement shall be written into the case record.

The individual may contest what is written in the record. Part of the purpose of this requirement is to provide
a check against inaccurate information being written into the case record. As with any other form of dispute,
the contestation may or may not be justified. The substance of the contestation must, however, be written
into the record, whether or not it leads to a formal complaint and regardless of the outcome of any complaint
procedure.

The right to read and contest the record shall not involve an infringement of the rights of others.

47. Information in any individual case record shall only be disclosed to those with a legal right to receive
it. Any information disclosed shall be limited to what is relevant for the legitimate purposes of the authority
requesting information.

The presumption is that information in the individual’s case record is confidential. For this reason it should
only be disclosed to those with a legal right to receive it. This does not mean, however, that all information in
the case record shall necessarily be disclosed to those with such a right. The Rule is restrictive and requires
that any information disclosed shall be limited to what is relevant for the work of the requesting authority.

At the same time, since so much of the work associated with community sanctions and measures involves a
number of agencies working together, some information exchange and communication are essential for
rehabilitation and for public protection. Nothing in this Rule prohibits such liaison. It will be valuable for
agencies to draw up inter agency agreements to try to specify the requirements and the limits of such
information exchange. It is no less important that the individual concerned should be made aware of the
information that has been exchanged and the reasons why it has been disclosed.

48. At the end of the community sanction or measure, case records in the hands of the implementing
authority shall be destroyed or kept in archives in accordance with national data-protection legislation.

The purpose of this Rule is to prevent case records being kept and exercising an effect after the community
sanction or measure has ended. It requires, therefore, that they be destroyed once the sanction or measure
or its legal effects are exhausted or must be lodged with an authority which has rules about providing
safeguards on keeping them securely and about revealing their content to third parties.

49, The kind and amount of information about individuals given to agencies which provide community
service work placements or personal and social assistance of any kind shall be defined by, and be restricted
to, the purpose of the particular action under consideration. In particular, it shall normally exclude information
about the offence.
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Community sanctions and measures frequently mean that a variety of agencies and individuals become
involved in providing community service work or forms of help to the suspect or the offender. This Rule deals
with the question of the extent to which they may receive information about the individual. In general, the
Rule provides for restrictive practice. The nature of the work or help provided may make it necessary to
disclose information in fairness to the agency providing assistance and to ensure the safety and well-being of
others. Undue risks may be run, for instance, if certain kinds of offenders are allowed to perform community
service with children, older people or those who may be otherwise vulnerable. If, however, it is necessary to
disclose sensitive information, this shall only be done with the knowledge of the individual. The offender
should be asked to consent to this information exchange, after having been given a clear account of what
information is to be disclosed and why this is necessary. If consent is not forthcoming, then, in the case of
community service, another kind of placement should be arranged instead.

By sensitive information is meant information about the offence or the offender's personal background,
information of a purely private character or any other information which might lead to unfavourable social
consequences such as stigmatisation.

Chapter 1IV: Community participation

50. As reintegration into the community is an important aim of community sanctions and measures,
implementing authorities shall work actively in partnership with other public or private organisations and local
communities to meet the needs of suspects or offenders, promote their social inclusion and to enhance
community safety.

Every community has a vested interest in the successful re integration of suspects and offenders into society
and to that extent has a responsibility to facilitate that process. Community involvement in the
implementation of community sanctions and measures provides an opportunity for citizens, both individually
and collectively, to make a contribution to the rehabilitation of offenders and thereby to the protection of
society and its members.

Community participation in the implementation process can have important effects on individuals. They are
more likely to take responsible attitudes towards the community when they become aware of the
community's interest in and concern for improvement in their personal and social situation. At the same time,
the individual is provided with opportunities to take up or renew meaningful ties in the community and
possibilities for contact and support.

It is possible that without such active engagement services will become insular and fail to achieve their full
potential in narrowing the gap between suspects and offenders and the community. Suspicion, fear and
misunderstanding may persist and further offending can be the result.

51. The community, including private individuals and private and public organisations and services, shall
be encouraged to participate in the implementation of community sanctions and measures. Attempts shall be
made to assist suspects and offenders in developing meaningful ties in the community, in broadening their
opportunities for contact and support and to encourage the community to make a positive contribution to
their social reintegration.

This Rule expands upon Rule 50 to encourage implementing authorities to be active and imaginative in
community engagement. Rule 50 recognises the roles of formal agencies, while this Rule states that, in
addition to receiving a range of services, suspects and offenders need to establish and develop all kinds of
associations with their communities.

The involvement of members of the local community greatly facilitates access to an extensive range of
human and material resources and social support systems. Suspects and offenders might be able to
establish links with voluntary welfare agencies, trade unions and staff associations, social and recreational
clubs, religious groups, charitable bodies and other organisations and individuals with the capacity to provide
them with assistance and support. The maintenance of links with the wider society is likely to enhance the
prospects of social re integration.

Justice cannot be effectively administered in isolation from the community it seeks to serve: it requires both
the acceptance and the respect of the public. This level of confidence and commitment is most likely to be
achieved if members of the public are encouraged and enabled to participate in the administration of justice.
Imaginative projects may include involving ordinary people as mentors or through outreach schemes; as
volunteers (see Chapter VIl of these Rules); engaging employers and social enterprises (in creating work
placements, apprentice schemes and real jobs); exploring the potential to develop responses to wrongdoing
that do not involve prosecution - for instance, restorative approaches; and linking community service to
community problems, including crime and community safety.
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52. Community participation shall never be undertaken for the financial profit of individuals or
organisations.

Rule 40 has applied this principle to the particular case of community service. The labour of offenders
undertaking community service is productive and could in principle generate profits, raising the question of
the beneficiary of such profit. Rule 52 recognises that the way in which individuals and organisations are
remunerated for their contribution to the implementation of community sanctions and measures is becoming
an increasingly complex matter with the development of social enterprise agencies alongside NGOs and
commercial companies. For example, arrangements are made in some countries to pay for drug misusing
suspects or offenders to receive treatments in privately run therapeutic communities. This Rule reaffirms that
while sometimes community involvement may generate profit, this must never be the purpose of community
participation in a particular case and the interests of suspects or offenders should never be subordinated to a
profit motive.

53. Participating organisations and individuals drawn from the community shall undertake supervision
only in a capacity laid down in law or defined by the authorities responsible for the imposition or
implementation of community sanctions or measures. In such circumstances, the deciding or implementing
authorities shall preserve their overall responsibility for the proper carrying out of the community sanction or
measure and shall do all they can to ensure the probity, safety and integrity of all participants.

Implementing authorities cannot themselves manage every need associated with desistance or social
support. Nor is it their function to do so. They need, therefore, to rely on all the resources available to other
community members - for instance in matters of employment, housing, health, etc. The different skills and
perspectives of a range of organisations are an indispensable part of working with suspects and offenders in
the community and promoting public safety. Co-ordinated and complementary inter agency and inter
disciplinary work is necessary to meet the often complex needs of suspects and offenders and to manage
risks. Implementing authorities, therefore, should work in partnership with other public or private
organisations and local communities, in this way promoting social inclusion. Organisations which already
have a duty to provide services may also need the advice of the implementing authority to help them make
sure that their services are readily and fairly accessible to suspects and offenders.

At the same time, it is in the interest of the implementing authority, participating organisations and individuals
drawn from the community and suspects and offenders themselves, that there should be no uncertainty in
their inter relationships. Rule 53 elaborates on how this might be done.

This Rule also states that when the implementing authorities make referrals to other organisations and
commission their services they must do all they can to ensure that the organisations concerned are
responsible and reliable. The implementing authority has a duty to make sure that all the principles in these
Rules are upheld by individuals and organisations implementing community sanctions and measures in
partnership with the authority. It is the implementing authority which bears the final responsibility for the
proper implementation of the sanction or measure in question. In consequence, it is a first duty of the
implementing authority to ensure that the service provided always meets the standards laid down in the
present rules. Where this is found not to be the case, the implementing authority shall take appropriate
action, deciding what should be done taking into account the nature and degree of the shortcoming.

54. Participating organisations and individuals drawn from the community shall be bound by the
demands of confidentiality and by respect for the rights of suspects and offenders.

This Rule states that whenever the implementing authority commissions a service or refers a service user to
a community participant, everyone must be aware of the requirement that the organisation or individual shall
uphold the rights of suspects and offenders in all their dealings with them and respect the provisions of the
present Rules.

55. Where the implementing authority engages directly with an organisation or individual to provide
services for suspects or offenders subject to a community sanction or measure, an agreement should be
drawn up which specifies, in particular, the nature of their duties and the way they are to be carried out.

Rule 50 introduced the matter of the relationship between agencies. This Rule develops the point by
reaffirming the importance of clarity between the implementing authority, community participants and service
users about their inter relationship. In particular, it is necessary that there should be clarity in respect of
terms of the services to be provided, communication protocols, roles, responsibilities and lines of
accountability, the range and nature of the duties to be undertaken, the human and material resources which
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can be provided and, importantly, the nature and limits of the authority exercised. For this reason it is
important that community participation should be based on a shared and sound understanding, which should
be set out in a written agreement between the implementing authorities and community participants.

Chapter V: Consent, cooperation and enforcement

56. A community sanction or measure shall only be imposed when the appropriate conditions or
obligations have been decided upon and it is known that the suspect or the offender is likely to co-operate
and comply with them.

Unlike the punishments of imprisonment and fines, which can be coercively enforced regardless of the will of
the individuals concerned, ideally community sanctions and measures require the co-operation of the
individual if they are to achieve their aims. If someone is manifestly not prepared to co-operate and comply
with appropriate conditions there would seem to be little point in a court deciding on a community sanction or
measure.

It should be noted, however, that while a blunt refusal to co-operate may lead a deciding authority not to
impose the community sanction or measure it had in mind, it is not unusual for the person to have a degree
of ambivalence about a community sanction or measure. ‘| won'’t co-operate’ can sometimes reflect a doubt
about an ability to co-operate or a fear of being unable to change. Probation staff, for example, recognise
that motivation is shifting and it is a large part of their professional skill to sustain and to develop it.

The deciding authority may benefit from professional advice before forming a decision about the likelihood of
compliance and even where there is some doubt about the chances it will sometimes be worth giving the
suspect or offender the opportunity - especially if a custodial sentence is the alternative. The pre-sentence
inquiry is often an important way of ascertaining and informing the court about the kind of conditions that
would be appropriate and whether the person is willing to co-operate. Careful pre sentence inquiries enable
a court to take its decision on the basis of sound information and professional judgement.

57. Where the suspect’s or the offender’s consent is required it shall be informed and explicit.

In this rule ‘consent’ refers to any situation in which the individual is asked to assent to some course of action
prior to the taking of a decision on the matter. Such a situation can arise in connection with the imposition of
a community sanction or measure. Not all countries have a legal requirement that consent must be
expressed for all community sanctions and measures, but wherever this is a formal legal precondition, justice
requires that the individual must do so in full knowledge of what they are consenting to. Suspects and
offenders must know that they are being asked to give consent and this means that there must always be an
explicit procedure, not a tacit or assumed consent.

58. Such consent shall never have the consequence of depriving suspects or offenders of any of their
fundamental rights.

The giving of consent, even with the safeguards provided by other Rules, shall never have the consequence
of depriving suspects or offenders of any of their fundamental rights. The European Committee for the
Prevention of Torture has drawn attention to the difficulties of deciding about the authenticity of expressed
consent in the context of a situation of coercion (especially in prison where, for instance, early release may
depend on ‘consenting’ to some condition). These difficulties can arise for community sanctions and
measures as well and this Rule asserts that consent must never be used as a pretext for depriving people of
their fundamental rights.

59. The consent of a suspect shall be obtained before the imposition of any community measure to be
applied before trial or instead of a decision on a sanction unless otherwise provided by law.

This Rule relates to pre-trial proceedings or measures used instead of a decision on a sanction. A suspect is
in principle innocent and because of the presumption of innocence caution needs to be exercised before a
community sanction or measure is imposed.

One example of such a measure would be a requirement for a homeless suspect to live in some approved
premises and report regularly to a designated person instead of being detained in a prison pending trial.
Such a solution nevertheless requires the person to accept responsibility for their behaviour in a way that
would not be required if they were to be remanded in custody in prison. The consequences of failing to live in
accordance with the measure can be serious for the individual who should therefore be asked to indicate
their willingness to comply with the proposed community measure.
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It must be emphasised that the consent of the individual to such a community measure should not be
obtained by offering inducements related to an admission of guilt or a reduction of the criminal charge.

60. Any conditions or obligations specified in a community sanction or measure shall be determined
taking into account the individuals’ needs and circumstances, and their risks of reoffending (and in particular
of causing serious harm).

This Rule is a specific application of Rule 22. Conditions and obligations should be imposed for a legitimate
purpose. The deciding authority should consider those conditions that are judged to be necessary as a fitting
punishment, to support desistance and to reduce risks, but must also take into account the individual’s
circumstances. It is no less important that the conditions fit together coherently: for example, a requirement
to undertake community service could be imposed alongside a drug treatment requirement, but care would
need to be taken to ensure that fulfilment of one condition did not prejudice the feasibility of compliance with
the other. Again, an electronic monitoring requirement must not interfere with legitimate aspirations like
seeking employment. The total ‘package’ of sanctions must be proportionate and feasible for the individual in
their own particular circumstances.

61. In addition to formal documentation, suspects and offenders shall be clearly informed about the
nature and purpose of the sanction or measure and the conditions or obligations that must be respected
before the start of the implementation in a language they understand and, if necessary, in writing.

This Rule deals with the application of the principle presented in Rule 30 - concerning information to the
individual about the nature, content and consequences of the sanction or measure imposed - to the
implementation phase.

No matter how information has been given to the suspect or offender about the decision of imposition (for
instance, by written document, legal notice, oral explanation by the deciding authority), the beginning of the
actual implementation constitutes a special and favourable moment. At this stage, suspects and offenders
need clear and reliable information about the significance and consequences of the community sanction or
measure and are likely to be receptive to this. A good understanding of what is expected can have a
considerable influence on the proper implementation of the sanction or measure.

The information should in the ordinary way be given orally so as to permit a dialogue to take place between
the practitioner and the suspect or offender. The fact that explanations are given orally does not exclude the
possibility of giving them a written statement recalling the conditions and obligations that must be respected,
and providing other generally useful information about the implementation of the sanction or measure.

Chapter VI: Non-compliance and revocation

62. At the start of the implementation of a community sanction or measure, suspects and offenders shall
be informed about the content of the sanction or measure and what is expected of them, of the
consequences of non-compliance with the conditions and obligations stated in the decision and of the
circumstances in which they may be brought back before the deciding authority in respect of non-compliance
or inadequate compliance.

Implementing authorities have a duty to give effect to the sanctions and measures ordered by deciding
authorities. The nature of the sanction or measure must be fully explained to suspects and offenders: they
must know what is expected of them - and, indeed, what they can expect from the authority. This Rule
stipulates that the consequences of non-compliance must be carefully explained. These typically include the
possibility of a return to court to be sentenced or, in the case of early release from custody, recall to prison.

The implementing authority must ensure that those under supervision are aware of these possible
consequences, although supervisors should not rely solely on threat of further sanction to gain compliance.
They should endeavour to demonstrate the value of co-operation and treat them in a manner that gains their
consent. There are research findings that show that people are much more likely to co-operate when they
feel they are being dealt with fairly. A sense of unfairness can lead to resentment and a refusal to
co-operate. It is true that for some suspects and offenders in some circumstances, the consequences of
non-compliance will be very serious and may lead to a custodial sentence. Suspects and offenders must be
made aware of this, but this must not be put to them as the only reason why they should comply. An
explanation of the advantages of co-operation and other motivational skills can be used in these
circumstances. Any obstacles to compliance should be identified and discussed and strategies put in place
to enable individuals to do what is required of them.
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There are occasions when supervisors will offer advice to suspects and offenders - which they may or may
not choose to accept. It is therefore important that staff should distinguish clearly between any legally
required instructions they may give and any informal advice or guidance they may offer and make sure that
this distinction is understood.

63. The implementing authority shall clearly define the procedures to be followed in the event of the
suspect’s or the offender’s non-compliance or inadequate compliance with the requirements.

The procedures to be followed by staff responsible for implementation when confronted by difficulties
stemming from breach or poor fulfilment of imposed conditions must be precisely defined so that staff can
manage such situations appropriately. This Rule is a corollary of the preceding Rule: just as suspects and
offenders need to be clear about what is expected of them, so must staff.

The purpose of the Rule is not, however, to require a comprehensive regulation of this matter. The
discretionary power enjoyed by the staff should enable it to resolve a number of the difficulties arising during
implementation. The Rule seeks, rather, to ensure that certain limits are laid down with a view to maintaining
equality of treatment as between individuals.

Finally, the delicate matter of dealing with non-compliance or poor performance on the part of the suspect or
offender and, in particular, knowing when and when not to invoke formal procedures which can have serious
consequences, calls for clear, open and trusting relations between the implementing and the deciding
authorities.

64. Minor transgressions which do not require the use of a procedure for revocation of the sanction or
measure shall be promptly dealt with by discretionary means or, if necessary, by an administrative
procedure. In such cases, the suspect or the offender must be given the opportunity to make comments. The
procedure and outcome shall be written into the individual case record and explained promptly and clearly to
the person concerned.

Non-compliance must always be taken seriously and professional judgement exercised within the standards
set by national law. Whenever a suspect or offender fails to do what is required, the implementing authority
should respond assertively and promptly. If someone fails to report as instructed, for example, the agency
should get in contact with the individual as a matter of priority. Once contact has been made, the supervisor
should inquire about the reasons for non-compliance: not all instances of non-compliance are a wilful
disregard of the sanction or measure. Indeed there are many reasons why suspects or offenders may fail to
comply, including confusion about what is required of them, a disorganised personal life (leading to missed
appointments), and despair about the possibility of change. On the clear understanding that non-compliance
is unacceptable, the supervisor shall discuss with the individual what shall be done to bring about
compliance in the future. Non-compliance and the reasons for it must be recorded in the record.

In some circumstances, a failure to comply may be a sign of increasing levels of risk and, where this could
lead to serious harm, the agency must give priority to responding to this non-compliance as a matter of
urgency. This may involve arranging (for example) for the suspect or offender to appear in court as soon as
possible or to be recalled to prison.

One of the principal aims of any community sanction or measure is to encourage and enable changes in
people’s lives. Some changes - notably obtaining regular employment - are likely to make a significant
difference to the individual’s future behaviour. At the same time, such changes can create challenges for
compliance. For example, someone who is at work all day may find it difficult to report as instructed. Staff
should be alert to these possibilities and must be willing to make application to the deciding authorities to
amend the requirements of the community sanction or measure where this seems appropriate.

65. Any significant failure to comply with the conditions or obligations laid down in a community sanction
or measure shall be promptly reported in writing to the deciding authority by the implementing authority.

The term ‘significant failure’ can be compared and contrasted with that of a ‘minor transgression’ used in
Rule 64. Although what constitutes a breach is normally laid down in law, since this may lead to revocation
or modification of the sanction or measure, it is for the implementing authority to assess whether the failure
shall be considered significant in this sense. A breach of conditions which is so serious that it can give rise to
a reconsideration of the sanction or measure imposed should be regarded as a ‘significant failure’. It is
difficult and perhaps unnecessary to go much beyond this in defining the distinction, although agencies are
likely to develop their own understandings and procedures so that staff are clear about what is expected of

23




them. The suspect or offender too needs to know when a level of hon-compliance may lead to a formal
report to the deciding authority and what may ensue from that. It will, however, often be useful for the
supervisor to talk to the individual about their failure to comply in order to form a view about its significance
and its implications for future compliance.

The serious nature of a significant failure to comply requires that the deciding authority be informed of it
formally. Such information should be conveyed promptly since if the community sanction or measure has
broken down, the instructions of the deciding authority are no longer being put into effect and this state of
affairs needs to be managed expeditiously. Report to the deciding authority should be in written form,
bearing in mind the importance of making precise facts available.

66. Any written report on failure to comply with conditions or obligations shall give an objective and
detailed account of the manner in which the failure occurred, and the circumstances in which it took place.

Any report asserting non-compliance with the requirements of the sanction or measure should be precise
and clear. The report should relate both to the facts of the case and to the context in which they are situated.
This is a necessary condition for the deciding authority to be able to make a true assessment of the breach
alleged and to decide on the possible modification or revocation of the sanction or measure.

67. The decision to modify or revoke a community sanction or measure shall be taken by an authority
defined by law. This deciding authority shall only give a ruling on the modification or the partial or total
revocation after making a detailed examination of the facts reported by the implementing authority.

This is a further requirement of due process of law. Just as the original imposition of the community sanction
or measure was made by a legally established deciding authority (often a court), it is for this authority to rule
on modifications and revocations. These decisions should be made after examination and consideration of
the facts of the case.

68. The decision to revoke a community sanction or measure shall not necessarily lead to a decision to
impose imprisonment.

This Rule should be considered in relation to Rule 12, which it complements. Even where non-compliance
with a condition or obligation necessitates revocation it should still be possible to deal flexibly with the
non-observance and not necessarily impose imprisonment. This might, for example, be the case where a
serious failure to observe a condition or obligation occurs towards the end of a probationary period during
which compliance has, up to that point, been satisfactory. The substitutive character attaching to community
sanctions and measures would be reduced to nothing if a failure in implementation required the deciding
authority to impose imprisonment in all cases. Where the deciding authority seeks the advice of the
implementing authority about the appropriate response to proven non-compliance, staff should be positive
and imaginative in trying to suggest community sanctions and measures that might be more appropriate and
with which compliance is more likely.

There is the further consideration of proportionality: if the deciding authority had formed the view originally
that the offence did not necessitate a period of imprisonment, then this decision should not be lightly set
aside when the decision is to taken to revoke and to deal again with the original offence. The deciding
authority, possessing as it does a total power of assessment, should contemplate a variety of possible
solutions, imprisonment being considered as the ultimate sanction to be used only in the absence of a
possibility to impose some other appropriate community sanction or measure.

69. In deciding on the modification or partial or total revocation of a community sanction or measure, the
deciding authority shall ensure that the suspect or the offender has had the opportunity to examine the
relevant documents and to present their case regarding the alleged violation of any condition or obligation
imposed. The suspect or the offender shall be entitled to legal assistance.

This is a requirement of due process of law. The individual must have a fair opportunity to contest the
allegation of non-compliance or to explain to the deciding authority how and why this occurred. Since the
deciding authority typically has a range of powers available in response to non-compliance, the suspect or
offender should have the opportunity to address the matter. Normally this should take place before the
decision is taken. Sometimes, however, such a process might increase the risks of absconding and could
endanger the public - for example, when an offender must be recalled to prison because of increases in the
risks they pose. In such cases, the offender should be given the earliest opportunity after recall to examine
the grounds and, if they so choose, to challenge the decision. The offender should have a right to legal
advice throughout these proceedings.
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70. Where the revocation of a community sanction or measure is being considered, due account shall be
taken of the manner in which and the extent to which any conditions and obligations laid down have been
complied with. Where a breach of the sanction or the measure by an offender leads to a sentence of
imprisonment, credit for any satisfactory compliance should be reflected in the length of the sentence.

The initiation of a procedure for revocation should be the occasion for an evaluation of the implementation of
the sanction or measure. The positive aspects should be studied as well as the negative ones. Thus, even a
partial implementation of the sanction or measure (as occurs, for instance, when only a proportion of the
hours of work in community service have been carried out) or a deficient implementation (as occurs, for
instance, when efforts have been made to compensate a victim even if incompletely) can constitute
indications which illuminate the way in which implementation has been carried out and thereby give reason
to influence the decision on revocation.

71. Any condition or obligation laid down in a community sanction or measure may be modified by the
deciding authority, having regard to changes in circumstances and/or to progress made by the suspect or the
offender. An application to modify conditions or obligations may be made by the suspect or the offender or
by the implementing authority, or otherwise as laid down in law.

This Rule recognises that circumstances change and that one advantage of a community sanction or
measure should be that it is sufficiently flexible to respond to such changes. On the application of the
implementing authority or of the suspect or offender, or as otherwise prescribed by law, the deciding
authority should be able to modify or revoke a community sanction or measure. Among the reasons for this
might be:

¢ the circumstances of the individual have materially altered since the community sanction or measure
was made and, as a result, they will not be able to comply with any condition; or

e (where this was a requirement) the individual no longer consents to the order; or

¢ the rehabilitation and reintegration of the individual would be advanced by the making of a further
decision; or

e the continuation of the sentence is no longer necessary in the interests of the community or the
individual.

72. In accordance with the law the deciding authority shall be able to terminate a sanction or measure
before it is due to end when it is established that the suspect or the offender has observed the conditions
and obligations required and it appears no longer necessary to maintain them to achieve the purpose of the
sanction or measure. The application to terminate a sanction or measure on these grounds may be made by
the suspect or the offender or by the implementing authority.

Many of the earlier Rules in this Chapter have addressed questions of non-compliance, but it can also
happen that the person has made such progress that the deciding authority could profitably review the
community sanction or measure. This could lead to modification of one or more conditions. Thus, for
instance, an offender who gives proof of having compensated a victim should no longer be subject to a
condition for compensation. Similarly, no one should be compelled to continue in treatment once it has been
established that the drug dependence has been dealt with sufficiently and is unlikely to give rise to further
offending. National legislation should set out the precise criteria for the use of this power by the deciding
authority.

This Rule deals with the possibility of terminating the sanction or measure altogether before the normal term
of expiration. Two conditions have to be met here. Firstly, the requirements inherent in the sanction or
measure must have been fulfilled. Secondly, it must appear no longer expedient to maintain the
requirements to achieve the ends of the sanction or measure. Complete latitude should be given in law to the
deciding authority concerning the application of the second condition.

There can be real value in making a public statement to the individual that their progress has been noted,
their obligations fulfilled and that this is formally acknowledged by ending the community sanction or
measure and restoring the individual to their full civic rights.
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Chapter VII: Organisation, staff, and resources

General

73. The structure, status and resources of implementing agencies shall correspond to the volume and
the complexity of the tasks and responsibilities they are entrusted with and shall reflect the importance of the
services they provide.

The proper implementation of community sanctions and measures is an extremely important and demanding
responsibility. In many countries, the numbers of people subject to community sanctions and measures far
exceeds the numbers in prison, yet often the distribution of the budget does not adequately reflect the
volume and importance of community sanctions and measures. This Rule enjoins countries to provide a
well-established and effective implementing authority, affirming its status and providing adequate resources.

74. Implementing authorities shall work in co-operation with other agencies of the justice system, with
support agencies and with the wider civil society in order to carry out their tasks and duties effectively and
fairly.

The general principle that this Rule asserts has been covered in Chapter 1V, but needs to be restated in this
context as well. If the implementing authority is to deal with other agencies in partnership, its distinctive skills
and authority must be respected. If the purpose and value of the implementing authority are poorly
understood, it will be much harder for its staff to work in mutually respectful partnership with other agencies
within and beyond the criminal justice system.

75. The work of authorities responsible for the implementation of community sanctions and measures
shall be based on an explicit policy statement describing their function, purposes and basic values. The
policy statement should be supplemented by written service plans and practical instructions and guidance.

In support of Rule 73, this Rule asserts that the standing of the implementing authority and public confidence
in its work will be enhanced by clear and realistic statements of its purposes and a transparency about its
policies and practices. Deciding authorities also need to know how community sanctions and measures are
put into effect and policy statements and plans of the kind envisaged in this Rule are preconditions of gaining
confidence and ensuring due accountability.

76. Implementing authorities shall establish internal systems of scrutiny so that they can monitor their
performance and that of their members of staff.

Implementing authorities shall ensure that there are reliable systems in place to monitor and improve their
own practice and to ensure that it meets the standards required. For example, records should be regularly
and systematically scrutinised by line managers to provide management information, including monitoring of
adherence to law and policy. They should also discuss performance with members of staff.

Staff

77. Implementing authorities should have staff of high professional quality, recruited, trained and
employed in accordance with the principles laid down in the relevant Council of Europe texts related to staff
concerned with the implementation of sanctions and measures.

If the implementing authority is to enjoy the standing and recognition proposed earlier in this Chapter, it must
have staff of a calibre to merit such status. This has implications for the way in which staff are recruited and
trained, as well as for their salaries and conditions of service. The relevant general principles are set out in
Recommendation No. R (97) 12 on staff concerned with the implementation of sanctions and measures as
well as in the European Prison Rules (Part V) and the European Probation Rules (Rules 21-30).

78. Staff shall be accountable to the implementing authority. This authority shall determine the duties,
rights and responsibilities of its staff and shall arrange for the management and supervision of such staff and
assessment of the fairness, efficiency and effectiveness of their work.

The Rule states that, apart from its functional duties (ensuring recruitment, selection, payment of salaries,
promotion, etc.) it also lies within the competence of the implementing authority to establish norms of
service. This means defining the obligations, rights and responsibilities of its staff and then ensuring that
practice is taking place as it should.
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There should be systems in place to enable agencies to monitor the quality of their own practices and to
check performance against the required professional standards. Staff should be encouraged to regard these
processes as a device to improve the quality of service delivery and enable them to do their work as well as
possible. Such reviews should focus not only on individual performance, but should also consider if staff are
adequately resourced and supported in undertaking their work.

Since the effectiveness of implementation depends primarily on the quality of work done by the staff, the
implementing authority should avail itself of all useful ways of supervising the work of the staff and enhancing
the quality of their practice.

79. There shall be arrangements for management to consult with staff as a body on general matters
and, especially, on matters to do with their conditions of employment.

Staff have obligations to their employing authority and the implementing authority reciprocally has obligations
to its staff. The authority must ensure that staff are adequately trained, resourced and supported to do what
is required of them. This Rule states that managers should establish and participate in arrangements where
staff can express their views as a group, not least on the question of their conditions of service. Moreover,
staff have a unique insight into the ways in which policies are being put into practice and to observe any
shortcomings in policy. Since it is not always straightforward for individual members of staff to put this to their
managers, liaison with a staff body is an important mechanism for organisational enhancement.

80. There shall be no discrimination in the recruitment, selection and promotion of staff on grounds of
race, colour, ethnic origin, gender, sexual orientation, religion, political or other opinion, economic or social
status.

The general principle of non-discrimination asserted in Rule 6 applies with the same force to the recruitment,
promotion opportunities, salaries and conditions of service of staff. The grounds of discrimination set out in
the Rule should not be considered an exhaustive list and discrimination for any other similar reasons would
also be prohibited by the Rule. The principle of non-discrimination in matters of recruitment and selection
should not, however, hinder the promotion of specific policies of action on behalf of particular categories of
persons, for example, women. Similarly, the principle of non-discrimination should not prevent differential
recruitment and selection in order to deal effectively with particular categories of individuals, for example,
ethnic minorities.

As with Rule 6, respect for this Rule entails periodic inspection of policy and practice to make sure that
community sanctions and measures are being fairly implemented and monitoring systems should be adopted
which might draw attention to unwitting discrimination.

81. Staff recruitment and selection should take into consideration specific needs of particular categories
of persons and the diversity of the suspects or the offenders to be supervised.

Staff recruitment strategies should have regard to the diversity of the communities served by the
implementing authorities and of those under their supervision. This can be a complex matter. For example, in
many countries there are marked imbalances in the gender profile of the staff group and perhaps in their
ethnicity too. Attempts to redress this (perhaps by seeking actively to recruit from groups that are found to be
under-represented in the workforce) may not always fit easily with principles of equality of opportunity in
employment. Even so, implementing authorities should always be aware of these considerations and do as
much as possible to develop a workforce that broadly matches the profile of the community. Where there are
large numbers of non-nationals originating from a particular country, the appointment of one or more
members of staff who speak that national language might be considered. If the implementing authority shows
itself to be aware of these matters, it will demonstrate at the same time a commitment to the rights and
interests of those under supervision, greatly enhancing the legitimacy of its work in the eyes of service users
and of the general public.

82. The staff responsible for implementation shall be sufficiently numerous to carry out their duties
effectively. They shall possess the personal qualities and professional qualifications necessary for their
functions.

This Rule provides no absolute indication concerning the number of staff in relation to the number of
suspects or offenders being dealt with or ‘caseload’. When account is taken of the great variation in
community sanctions and measures and the heterogeneous structure of European sanction systems, it
would be neither possible nor expedient to quantify this relation. For that matter, the numbers of individuals
on a supervisor’s caseload is often quite uninformative: so much depends on the needs of these individuals,
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the levels of risk they are believed to pose and how much of the service is being delivered by the supervising
officer in person (as opposed to colleagues or indeed partner agencies).

The second part of the Rule specifically requires the various administrations to define their own norms so as
to provide a precise frame of reference within each system, having regard to the particular community
sanctions and measures in existence and the complex tasks facing the staff. Such norms can be useful for
the qualitative and quantitative evaluation of agency’s practices. These norms include a specification of the
personal characteristics of staff - for example, personal integrity, commitment to the values of the agency,
ability to work as a member of a team. Some of these qualities can be tested during the process of
recruitment; other such qualities can be developed through training and experience.

83. The staff responsible for implementation shall have adequate training to enable them to have a
sound understanding of their particular field of activity, their practical duties and the ethical requirements of
their work. Their training should encourage them to contribute to an enhancement of their work. Their
professional competence shall be regularly developed through further training and performance reviews and
appraisals.

This Rule formulates a number of requirements about the training of the staff and the necessary conditions
for the exercise of their functions. Training is essential as a way of giving the staff an awareness of their
precise responsibilities in relation to suspects and offenders and to the community. Similarly, having regard
to the fact that community sanctions and measures involve the wider society, staff must be made aware of
the need to co-ordinate their activities with that of relevant organisations in the community.

Before entering into service, staff should receive specific and relevant initial training. Thereafter they should
be given the opportunity to improve their knowledge and skills through developmental training. With both
forms of training it is necessary to take particular account of the need to gain knowledge - especially that
derived from sociology, social work and criminology - about various practical aspects of the work as well as
on professional and ethical requirements. These matters should be dealt with over and above theoretical
professional and technical aspects. It can be useful to think in terms of knowledge, skills and values as the
components that constitute best practice. With further training, it will be necessary to undertake the practical
examination and evaluation of different work situations so as to maintain and develop professional
competence. The necessary resources for training, notably financial resources, should be provided by
governments.

Best performance requires not only the abilities of staff, but calls for the agency to provide an organisational
context in which these abilities can be deployed. This includes not only training and supervision, but also
sufficient resourcing, as well as opportunities for career development.

84. Salaries and conditions of service shall be commensurate with the staff's skills and responsibilities.
Staff shall be appointed on such a legal, financial and working-hours basis, that professional and personal
continuity of development is ensured, that the employees’ awareness of official responsibility will be
strengthened and that their status in relation to conditions of service matches that of other professional staff
with comparable functions.

The purpose of this Rule is to define the essential elements of the professional staff's conditions of service in
order to guarantee stability of employment and ensure dignity of status.

A staff group which is established for an indeterminate period and which has legally defined conditions of
service and adequate remuneration, is more likely to function better than temporarily hired staff. Stability of
employment is extremely important in this kind of work, where the nature of the task is both demanding and
complex, the psychological pressures often intense and in which it is often necessary to have frequent, even
daily, contact with others working in the penal system - police, judges, other judicial, prison staff - with a
different professional training. Professional staff should therefore have a status in relation to conditions of
service similar to these other categories of staff with comparable responsibilities. If people choose to move
from one agency of criminal justice to another (for example, a relatively new probation service may want to
recruit staff from an established prison service) care must be taken to ensure that any such transfer does not
adversely affect salaries and conditions of service like pension arrangements.

The Rule does not require that the professional staff be established as state civil servants. This is common,
but not everywhere appropriate. In fact, there is a great diversity of both public and private organisation in
member states of the staff responsible for implementing community sanctions and measures.
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Use of volunteers

85. The implementing authority should consider the recruitment of individual volunteers to contribute to
its work to enhance the involvement of the community in the implementation of sanctions and measures.

The Rules in this section apply to volunteers who work with and on behalf of implementing agencies and not
to those who work with suspects and offenders independently or in other organisations. Volunteers can
make an invaluable contribution to the work of an agency and to helping and supporting victims, suspects
and offenders. The involvement of volunteers can be part of the contribution made by wider civil society in
responding to crime, rather than handing over such work solely to professionals.

Volunteers are to be distinguished from the community participants referred to Chapter 1V. Community
participants remain at work in their own organisations and are usually salaried staff. They normally work with
many clients in addition to those fulfilling the requirements of community sanctions and measures.
Volunteers work with and on behalf of the implementing authority and are assigned particular roles within
that organisation. Although they are formally associated with the authority in this way, just because they are
not professionals and are unpaid, their contribution is different and can serve to make and strengthen bonds
with the community. Like professionals, volunteers can help suspects and offenders change their lives, can
serve as a positive role model, and help offenders understand the harm done by offending.

They can also work as mentors and can befriend suspects and offenders, offering a relationship that is
valued all the more because it is less formal than the relationship with a supervising officer. Suspects and
offenders often especially appreciate the time and commitment of people who are giving their support and
advice without payment. Volunteers may assist professional staff in a range of practical tasks by agreement
with the authority. Volunteers can also act as ‘champions’ of community sanctions and measures, helping
society to better understand their aims and value.

86. Volunteers can make an important contribution to the implementation of community sanctions and
measures but should not undertake work which should be carried out by professional staff.

Volunteers should not be asked to undertake work appropriate to the role and responsibilities of employed
staff or solely as a means of conserving the resources of the authority. The organisation must make careful
decisions about the appropriate role boundaries between its professional staff and volunteers, taking account
not only of the skills and knowledge of the personnel involved but also of the appropriate level of
responsibility.

87. The implementing authorities shall define criteria and procedures according to which individual
volunteers drawn from the community are selected, informed about their tasks, responsibilities, limits of
competence, accountability and other issues. Suitable training shall be provided.

Since volunteers are working on behalf of the implementing authority with suspects and offenders (and
sometimes perhaps with victims too) to whom the authority owns a duty of care, there must be a process to
test their personal suitability to work in this capacity. This must involve at least a personal interview with a
member of staff and a criminal record check.

Having a previous criminal record should not necessarily prevent people from working in this role.
The experience of ex-offenders can enable them to make a distinctive and invaluable contribution in their
work with offenders and their appointment as volunteers demonstrates the agency’s commitment to
supporting desistance through successful social inclusion. Notably many countries have good experiences of
such ‘peer mentoring’. Even so, by no means everyone is suitable for this role and the implementing
authority has a duty to use its judgement about whom to engage.

88. Volunteers shall be guided and supported by professional staff and enabled to perform duties
appropriate to their skills and interest within the boundaries of their role.

This Rule asserts that volunteers need ready access to professional staff who can offer them advice and
support in their work. A professional supervisor should retain responsibility for the management of a case
and assign tasks to the volunteer as appropriate. There are likely to be times when the volunteer will need
authority and approval from the responsible supervisor as well as their guidance and support.

Volunteers, just like paid staff, have a duty to protect the public and are therefore bound by the same rules
regarding confidentiality. Suspects, offenders themselves and other service users, as well as staff and
volunteers, must understand the rights and responsibilities involved in these working relationships.
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89. Volunteers shall be insured against accident, injury and public liability when carrying out the duties
assigned to them by the implementing authority. It is this authority’s duty to make sure that they are
adequately insured. They shall be reimbursed for necessary expenditures incurred in the course of their
work.

Like paid staff, volunteers need adequate insurance cover when they carry out their duties. This applies only
when the implementing authority appoints volunteers directly. These arrangements must be distinguished
from the position of employees of organisations working in partnership with the implementing authority.

Although they are not paid for their work, they may sometimes incur expenses (for example travel costs) for
which they should be reimbursed.

Financial resources

90. Implementing authorities shall have adequate financial means provided from public funds. Third
parties may make a financial or other contribution but implementing authorities shall never be financially
dependent on them.

This Rule, which is addressed to governments and concerns budgetary allocations, makes an important
statement about the financial resources necessary to implement community sanctions and measures.
Although they may cost considerably less to apply than imprisonment, community sanctions and measures
nevertheless require a significant degree of financing. The financial means necessary should be obtained
from the budgetary allocations of the state and be subject to strict budgetary control.

The Rule gives no quantitative indications in this matter but is limited to emphasising that, in the interest of a
well-functioning service, there should be sufficient correspondence between the financial means accorded
and the needs of the implementing authority.

The second part of the Rule provides that the implementing authority may make use of resources which do
not stem from a state budget. Such resources may come from bodies or private persons considered as ‘third
parties’ in relation to the implementing authority. The resources in question may be of strictly financial
character or take some other form such as, for instance, the provision of organisational assistance or
ancillary staff. But such a contribution must never determine the total activities of the implementing authority.

91. In cases where implementing authorities make use of third parties’ financial contributions, there shall
be rules defining the procedures to be followed, the persons invested with specific responsibilities in this
matter and the means for auditing the use of funds.

This Rule is the corollary to the second part of the preceding rule. Even if implementing authorities may
receive funds from other than public monies it is essential to avoid any risk of losing independence of action,
even partially, as a result of such financing. The Rule provides, therefore, for a procedure to ensure the
proper use of such funding, a procedure which it is the responsibility of governments to set up. It is thus
necessary to provide for specific procedures concerning budgetary appropriations derived from private
funds, and to designate the persons responsible in this matter as well as the ways and means of auditing the
use of such funds.

Chapter VIII: Inspection, monitoring and complaints procedures

92. Implementing authorities shall be open to scrutiny and shall regularly submit general reports and
feedback information regarding their work to the competent authorities. Implementing authorities shall also
be subject to inspection and/or monitoring and shall co-operate fully with all such scrutiny. The findings of
government inspections and of independent monitoring bodies shall be made public.

This Rule develops the idea of transparency and accountability. The work of the implementing authorities
should be open to scrutiny - that is, to routine monitoring and inspections carried out within the framework
of the criminal justice system or other competent authorities. The nature and ways of carrying out such
scrutiny may well vary according to the legal characteristics of different countries. Nevertheless, two
requirements must be fulfilled if efficiency and credibility are to be ensured. Scrutiny should be undertaken
regularly, that is neither casually nor in an ad hoc fashion. It should be conducted not only by the
managers of the authority itself (Rule 76), but also by external persons - that is to say by persons who are
independent of the activity in question in order to guarantee objectivity and impartiality. A high quality of
scrutiny, where it is provided for in national law, requires that it be undertaken by qualified and
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experienced persons.

Arrangements vary in different countries and accountability can function at national, regional and / or at a
more local level. In any event, the competent authority should ensure that robust systems are in place
which allow them to satisfy themselves that the agency is undertaking its work as it should.

In addition, independent monitoring is very important for ensuring high quality of professional standards of
practice. In some countries this may be the responsibility of the Ombudsman, in others a national
supervising committee, etc. No matter which form such bodies may take, this Rule requires them to be
independent and well equipped to perform their monitoring tasks.

Agencies should use such inspection and monitoring systems as an opportunity to learn and to improve
their practice. The inspecting body should also take the opportunity to learn more about the realities of
implementation practice and to advocate as necessary on the agency’s behalf for changes in policy or in
levels of resourcing.

It is also important to provide regular information to the deciding authorities, who must have confidence in
the implementing authorities’ work. There should also be dialogue, so that the implementing authority can
take account of the expectations of the deciding authority.

This Rule also states that this is not just a matter of being available for scrutiny, but involves an active
account of the work being undertaken. This can be achieved by submitting reports and other forms of
feedback. These ideas are further developed in Chapter IX of the Rules.

93. A fair, simple and impartial complaints procedure shall be available concerning a decision made by
the implementing authority, or the failure to take such a decision or, in general, about the effect given to the
sanction or measure.

The legal principles which uphold these Rules must take account of the way in which implementation is
carried out. The right of the individual to make a complaint must therefore be upheld concerning decisions
(or failures to take decisions) which affect the practical ways of implementing the community sanction or
measure. Suspects, offenders and other service users should be made aware of their right to complain and
how to go about it. The procedure should be clear and straightforward.

Implementing agencies must ensure that offenders fulfil obligations - some of which they may prefer to avoid.
Supervision can make personal demands on suspects and offenders which they may sometimes resent or
resist. Sometimes too staff have to take decisions which can lead to a court appearance or to a recall to
prison. The nature of implementing community sanctions and measures, then, can lead to disagreement and
dispute between staff and offenders and this is an aspect of the work that staff must learn to deal with.
Sometimes disagreement can give rise to formal complaint.

Someone may request a change of supervisor or other person charged with a duty towards them. As with a
complaint, this request may or may not be justified. Since the relationship with the supervisor or other person
charged with a duty towards a suspect or an offender is important for effective implementation, the
implementing authority shall examine such requests seriously and responsibly, but will not always decide to
grant the request.

There must be a clear procedure available for suspects, offenders and other service users who wish to
complain. Many complaints can and should be resolved informally and at a low level, by explaining to the
person why a decision was taken, but where the complainant remains unsatisfied, there should be an
effective opportunity to put the complaint to someone at a higher level within the organisation and in some
circumstances to an independent authority.

It is to be noted that complaints can often be avoided by the agency explaining its role clearly and holding its
position with consistency and fairness. If people know what is expected of them and what they may expect in
return, complaint is much less likely.

Those investigating complaints should be impartial and should avoid any assumptions that might prejudge
the outcome of their inquiry.

94. The implementing authority in the first instance shall respond to and investigate complaints
concerning the implementation of a sanction or measure. Complaints shall be examined and decided on
without undue delay.
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A complaints procedure should meet certain requirements. In some cases, it will be sufficient for the line
manager of the member of staff who is subject to the complaint to undertake the investigation. In other
circumstances, depending on the level of seriousness of the allegation, someone at a higher level in the
organisation should investigate. There is a role too for an independent authority (for example, an
Ombudsman) to respond to complaints, but normally this process should be invoked only when other
mechanisms have failed to bring a satisfactory resolution. This independent authority may also be in a
position to hear any appeal against the findings of the initial investigation.

It must be possible for anyone to initiate a complaint without difficulty and for the complaint to be examined
and decided on without undue delay. At the same time, the investigator must have at their disposal the
information necessary for the decision, including any observations put forward by the complainant, by
members of staff whose practices may be being called into question and / or others with relevant information
to provide.

In some circumstances it is quite likely that a thorough investigation will take time. These processes should
be undertaken efficiently, but not hastily. Where it appears that a certain amount of time will pass, the
complainant should be kept informed and reasons given to explain what might otherwise appear to be undue
delay. There should be procedures and explicit time-scales set for dealing with complaints.

It is often very important to try to find out what the complainant expects to result from their complaint. It may
be, for example, that the individual is finding the demands of the community sanction or measure to be a
heavier burden than anticipated, but that matter is unlikely to be resolved through a complaints process.
Again, there is the delicate matter of when a suspect or offender is upset or angered by the challenges of the
supervising officer. It is not always easy to know when a complaints procedure is the best response to this.

95. Those investigating the complaint shall obtain all necessary information to enable them to reach their
decision. Careful consideration shall be given to the desirability of hearing the complainant in person,
especially when such a wish has been expressed.

Investigation is likely to include considering the initial complaint, hearing further from the complainant as
appropriate, talking to members of staff and perhaps scrutinising written records. Ordinarily, service users
should be encouraged to put their complaints in writing - which need not be an elaborate representation - but
where individuals lack the ability or the confidence to express their views in writing, they should be helped to
do so and / or an oral complaint accepted.

The responsible authority should decide in each case whether or not it is necessary for the investigator of the
complaint to interview the complainant in person. The complainant’s request to be seen in person shall be
considered carefully, but will not necessarily be decisive. Judgement shall be exercised.

96. The decision of those investigating the complaint and the reasons for the decision shall be
communicated in writing to the complainant, to the implementing authority and to the relevant members of
staff.

A complaint may or may not be found to be justified. It is also possible that a complaint is upheld to some
degree. If a complaint is upheld, appropriate action needs to be taken and the complainant informed
accordingly. If the complaint is found not to be justified, the complainant needs to be so informed and in all
cases to feel fairly dealt with.

Staff as well as complainants need to see that the procedure is fair and impartial. Whether the complaint is
found by the investigation to be misplaced, malicious or vexatious, or to be well founded, the agency should
respond to the complainant accordingly. Staff members whose practice may have been called into question
should also be informed of the outcome.

It is important to distinguish between complaints against members of staff and, on the other hand,
dissatisfaction with the agency’s policy. For example, an offender may wish to complain about a decision to
recall them to prison, but, if the agency is satisfied that this decision was taken and implemented properly, it
should be prepared to support its members of staff.

Any changes in policy or practice that will result from the investigation into the complaint should be explained
to the complainant. The implementing authority should respond positively to complaints and use
investigations as an opportunity to learn how to improve the quality of their service delivery.

Information regarding the number of complaints filed and processed in the course of the year should also be
analysed regularly with a view to identifying and addressing shortcomings in policy or in practice.

32




97. A complainant may be advised or assisted by a person of their choice and if necessary shall receive
legal assistance.

The purpose of this Rule is to enable a complainant to exercise their right without hindrance. The individual
is therefore to have the right to be assisted by a person of their choice in connection with any complaint
concerning the implementation of a community sanction or measure. The complainant may choose the
person to give advice or assistance even if there is a risk that this person may lack the specific qualifications
or knowledge required. In some circumstances, the complainant may seek legal assistance.

Chapter 1X: Research, evaluation, work with media and the public

98. Research on community sanctions and measures shall be encouraged. They should be regularly
evaluated. Programmes and interventions should be structured in accordance with knowledge derived from
relevant research.

Research is concerned, inter alia, with procedures of objective description, assessment and evaluation.
Research is essential for knowledge, as opposed to beliefs, about the working of community sanctions and
measures. Unless this knowledge is available, there is no trustworthy basis for describing and assessing the
extent to which such sanctions and measures are used and with what results. The further development of
criminal policy and practical work with suspects and offenders as well as the use of public financial resources
cannot be effective in the absence of such descriptions and assessments. There is everything to be said for
instituting descriptive and evaluative research on community sanctions and measures. The present Rule,
therefore, urges the promotion of such research.

The findings of research should be used to inform and guide practice. Research should be rigorous and
impartial and the participation of universities and other centres of research can ensure impartiality and give
authority to such inquiries. The findings of research should also be made public as part of the attempt to
develop public confidence. (Even when findings are disappointing, the agency’s willingness to investigate
and as necessary to modify its approach will add to its credibility).

Just as practice must be responsive to the findings of research, policy too should be informed in this way.
Politicians in many countries are under considerable pressure to introduce effective measures to reduce
crime. Policy initiatives should be supported by research, reason and argument and, while remaining
sensitive to the legitimate expectations of the electorate, politicians should show leadership and try to avoid
any temptation to propose simple ‘solutions’ to complex problems.

Attention in research should be paid not only to the extent to which community sanctions and measures
achieve the objectives set for them, but to any unintended or unforeseen consequences.

An implication of this Rule is an encouragement of the international exchange of ideas and practices.
Practices that have proved to be successful in one country may be a promising idea to introduce elsewhere,
although such transfer must be undertaken with due regard to differences of context, especially law and
culture. Countries can learn from one another’s experience - not only from successes, but also from
mistakes.

99. Criteria of effectiveness and performance should be laid down so as to make it possible to assess
from various perspectives the benefits and disadvantages associated with programmes and interventions
with the aim of maximising the quality of their results. Standards and performance indicators for the
execution of programmes and interventions should be established.

Criteria of effectiveness and performance should be laid down so as to make it possible to assess from
various perspectives the benefits, drawbacks and limitations associated with community sanctions and
measures. These criteria could include:

reconviction rates (one significant measure of effectiveness)

processes of desistance

compliance (e.g. proportion of successful completion, number of breach actions registered)

the profile and offending histories of those on whom community sanctions and measures have been
imposed (to discover if community sanctions and measures are being assigned as law and policy
expect)

e the impact of community sanctions and measures on rates of imprisonment (since community
sanctions and measures aspire to reduce prison populations, though may fail or underachieve in this
respect)
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the avoidance of discrimination in accordance with Rule 6

the perceptions of staff working for the implementing authorities
the views of deciding authorities

the experiences of service users, including victims

complaints procedure outcomes

the financial costs of community sanctions and measures

This list is not intended to be exhaustive. For example, public perceptions about community sanctions and
measures and their credibility is a worthwhile topic of research. Proxy indicators can often be useful: for
example, many suspects and offenders need to be helped to overcome alcohol or drug dependence and
educational or vocational deficiencies. Community sanctions and measures offer opportunities for such help.
It remains for research to demonstrate whether such help is actually offered and accepted and to suggest
ways of improving the efficacy of helping methods.

In many cases, these effects should be assessed comparatively. For example, rather than measure rates of
reconviction against some (probably unattainable) ideal, they should be carefully compared with the
reconvictions of comparable offenders receiving imprisonment as well as other sanctions and measures.

100. New community sanctions and measures in accordance with internationally approved ethical
standards may be introduced on a trial basis. Any pilot projects or experimentation undertaken should be
carried out in accordance with the spirit of these Rules and be carefully monitored and evaluated.

New programmes, interventions and methods of implementation are to be welcomed. The requirements
stipulated by this Rule are that they should be introduced first of all on a trial basis; that they should accord
with these Rules and with international ethical standards; and that they should be carefully monitored and
rigorously evaluated.

101. Policy makers, legislators, judicial authorities and the general public should receive recurring
information on the economic and social benefits accruing from a reduced recourse to imprisonment and on
the advantages of community sanctions and measures. There should be a declared public relations policy.

It is quite common to find that, in a number of countries, the public has little understanding of community
sanctions and measures or of the work of implementing authorities. Community sanctions and measures
rarely attract public attention, for example, in the same way that prison does. This Rule urges the responsible
authorities and the implementing authorities themselves to ‘champion’ community sanctions and
measures - to work with the media to explain what community sanctions and measures attempt to do, what
they achieve and why they are important. Authorities should be imaginative and creative in the way in which
they set about this task in order to enhance public understanding and confidence.

This Rule therefore emphasises the importance of good communications in creating social conditions in
which community sanctions and measures are accepted as appropriate and credible reactions to criminal
behaviour. The purpose of the Rule is to ensure that decisions are made and opinions formed on the basis of
reliable information rather than uninformed speculation.

102. Active efforts shall be made to make information available about the nature and content of
community sanctions and measures, as well as the various ways in which they are implemented, so that the
general public can understand them and perceive them as adequate and credible responses to criminal
behaviour.

The general public have both a need and a right to know what community sanctions and measures are
available, what conditions apply, what are the rights and responsibilities of suspects and offenders and, in
general terms, how effective the various sanctions and measures prove to be. The awareness of the general
public can be stimulated by use of the various media of mass communication - radio, television, Internet,
social media, newspapers and magazines. Conferences, seminars and lectures can also be used to
disseminate information and influence public opinion.

The information should emphasise that community sanctions and measures can provide sufficient
punishment and control as well as help in support of desistance.

It is also important that the public sees implementing authorities as active, responsive and always keen to
enhance the guality of their work.
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103. Judicial and other deciding authorities should be involved in the process of devising and revising
policies on the use of community sanctions and measures, and should be informed about their results, with a
view to ensuring widespread understanding of the strengths and limitations of community sanctions and
measures.

It is the decisions of judicial and other deciding authorities that determine how community sanctions and
measures are used within the parameters of the law. Unless they have a sound understanding of how
community sanctions and measures are implemented and of what they can achieve, there is a risk that they
will be used insufficiently or inappropriately. In such circumstances, community sanctions and measures are
unlikely to fulfil their potential in any respect and perhaps especially in reducing the numbers of people in
prison. This Rule envisages a dialogue between the implementing and deciding authorities. As well as
receiving information, deciding authorities should be encouraged to express their opinions about the
implementation of community sanctions and measures and how this could be enhanced in ways that would
command their further confidence.

104. Implementing authorities shall enable and encourage suspects and offenders to inform them of their
experience of being supervised so that policies and practices can be improved. Where these authorities work
with victims, their views shall also be sought.

Research into community sanctions and measures has often been dominated by statistical analysis,
especially recording of rates of reconviction. There are other perspectives, however, that might lead to a
fuller and more rounded appraisal of the performance of implementing authorities. This Rule urges
authorities to encourage service users to express their views of the services they have received and the
manner in which they were supervised. Similarly, where the relevant agencies work with victims, their views
shall be actively sought. In many cases, the views of individuals are routinely recorded in individual case
files, but it is less common for these views to be collated systematically or drawn upon to inform practice of
policy. In some countries, authorities have helped to create user councils to advise them and this and similar
arrangements are to be encouraged.

Chapter X: Reviewing of the Rules

105. These Rules shall be reviewed regularly.

These Rules should be reviewed regularly and revised as appropriate. Changes in law, including judicial
rulings, in the understanding of the best ways to support personal change and desistance and in
technologies may mean that some Rules need revision. Importantly, all countries should contribute to this
process by attending to the effects of implementation. Circumstances where Rules do not (or no longer)
achieve their intended purposes or create difficulties of principle or practice in their implementation should be
noted and drawn to the Council of Europe’s attention at the time of any revision. Rules must be improved by
careful reflection on the experience of trying to put them into practice.
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European Convention on the Supervision of Conditionally Sentenced or
Conditionally Released Offenders

Strasbourg, 30.X1.1964

Preamble
The member States of the Council of Europe, signatory hereto,

Considering that the aim of the Council of Europe is to achieve greater unity among its
Members;

Being resolved to take concerted action to combat crime;

Considering that, to this end, they are in duty bound to ensure, in the territory of the other
Contracting Parties, either the social rehabilitation of offenders given suspended sentences or
released conditionally by their own courts, or the enforcement of the sentence when the
prescribed conditions are not fulfilled,

Have agreed as follows:
Part | — Basic principles
Article 1

1 The Contracting Parties undertake to grant each other in the circumstances set out below the
mutual assistance necessary for the social rehabilitation of the offenders referred to in Article
2. This assistance shall take the form of supervision designed to facilitate the good conduct
and readaptation to social life of such offenders and to keep a watch on their behaviour with a
view, should it become necessary, either to pronouncing sentence on them or to enforcing a
sentence already pronounced.

2 The Contracting Parties shall, in the circumstances set out below and in accordance with the
following provisions, enforce such detention order or other penalty involving deprivation of
liberty as may have been passed on the offender, application of which has been suspended.

Article 2

1 For the purposes of this Convention, the term "offender" shall be taken to mean any person,
who, in the territory of one of the Contracting Parties, has:

a  been found guilty by a court and placed on probation without sentence having been
pronounced;

b  been given a suspended sentence involving deprivation of liberty, or a sentence of which
the enforcement has been conditionally suspended, in whole or in part, either at the time
of the sentence or subsequently.
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In subsequent articles, the term "sentence" shall be deemed to include all judicial decisions
taken in accordance with sub-paragraphs a and b of paragraph 1 above.

Article 3
The decisions referred to in Article 2 must be final and must have executive force.
Article 4

The offence on which any request under Article 5 is based shall be one punishable under the
legislation of both the requesting and the requested State.

Article 5

The State which pronounced the sentence may request the State in whose territory the
offender establishes his ordinary residence:

a to carry out supervision only, in accordance with Part Il;

b  to carry out supervision and if necessary to enforce the sentence, in accordance with
Parts Il and llI;

¢ to assume entire responsibility for applying the sentence, in accordance with the
provisions of Part IV.

The requested State shall act upon such a request, under the conditions laid down in this
Convention.

If the requesting State has made one of the requests mentioned in paragraph 1 above, and
the requested State deems it preferable, in any particular case, to adopt one of the other
courses provided for in that paragraph, the requested State may refuse to accede to such a
request, at the same time declaring its willingness to follow another course, which it shall
indicate.

Article 6

Supervision, enforcement or complete application of the sentence, as defined in the preceding
article, shall be carried out, at the request of the State in which sentence was pronounced, by
the State in whose territory the offender establishes his ordinary residence.

Article 7

Supervision, enforcement or complete application shall be refused:

a if the request is regarded by the requested State as likely to prejudice its sovereignty,
security, the fundamentals of its legal system, or other essential interests;

b if the request relates to a sentence for an offence which has been judged in final instance
in the requested State;

¢ if the act for which sentence has been passed is considered by the requested State as
either a political offence or an offence related to a political offence, or as a purely military
offence;

d if the penalty imposed can no longer be exacted, because of the lapse of time, under the
legislation of either the requesting or the requested State;
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e if the offender has benefited under an amnesty or a pardon in either the requesting or the
requested State.

2 Supervision, enforcement or complete application may be refused:

a if the competent authorities in the requested State have decided not to take proceedings,
or to drop proceedings already begun, in respect of the same act;

b  if the act for which sentence has been pronounced is also the subject of proceedings in
the requested State;

¢ if the sentence to which the request relates was pronounced in absentia;

d to the extent that the requested State deems the sentence incompatible with the
principles governing the application of its own penal law, in particular, if on account of his
age the offender could not have been sentenced in the requested State.

3 In the case of fiscal offences, supervision or enforcement shall be carried out, in accordance
with the provisions of this Convention, only if the Contracting Parties have so decided in
respect of each such offence or category of offences.

Article 8

The requesting and requested State shall keep each other informed in so far as it is
necessary of all circumstances likely to affect measures of supervision or enforcement in the
territory of the requested State.

Article 9

The requested State shall inform the requesting State without delay what action is being taken
on its request

In the case of total or partial refusal to comply, it shall communicate its reasons for such
refusal.

Part Il — Supervision
Article 10

The requesting State shall inform the requested State of the conditions imposed on the
offender and of any supervisory measures with which he must comply during his period of
probation.
Article 11

1 In complying with a request for supervision, the requested State shall, if necessary, adapt the
prescribed supervisory measures in accordance with its own laws.

2 In no case may the supervisory measures applied by the requested State, as regards either
their nature or their duration, be more severe than those prescribed by the requesting State.

Article 12
When the requested State agrees to undertake supervision, it shall proceed as follows:

1 It shall inform the requesting State without delay of the answer given to its request;
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2 It shall contact the authorities or bodies responsible in its own territory for supervising and
assisting offenders;

3 It shall inform the requesting State of all measures taken and their implementation.
Article 13

Should the offender become liable to revocation of the conditional suspension of his sentence
referred to in Article 2 either because he has been prosecuted or sentenced for a new
offence, or because he has failed to observe the prescribed conditions, the necessary
information shall be supplied to the requesting State automatically and without delay by the
requested State.

Article 14

When the period of supervision expires, the requested State shall, on application by the
requesting State, transmit all necessary information to the latter.

Article 15

The requesting State shall alone be competent to judge, on the basis of the information and
comments supplied by the requested State, whether or not the offender has satisfied the
conditions imposed upon him, and, on the basis of such appraisal, to take any further steps
provided for by its own legislation.

It shall inform the requested State of its decision.
Part lll - Enforcement of sentences
Article 16

After revocation of the conditional suspension of the sentence by the requesting State, and on
application by that State, the requested State shall be competent to enforce the said
sentence.

Article 17

Enforcement in the requested State shall take place in accordance with the law of that State,
after verification of the authenticity of the request for enforcement and its compatibility with the
terms of this Convention.

Article 18

The requested State shall in due course transmit to the requesting State a document
certifying that the sentence has been enforced.

Article 19

The requested State shall, if need be, substitute for the penalty imposed in the requesting
State, the penalty or measure provided for by its own legislation for a similar offence. The
nature of such penalty or measure shall correspond as closely as possible to that in the
sentence to be enforced. It may not exceed the maximum penalty provided for by the
legislation of the requested State, nor may it be longer or more rigorous than that imposed by
the requesting State.
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Article 20

The requesting State may no longer itself take any of the measures of enforcement
requested, unless the requested State indicates that it is unwilling or unable to do so.

Article 21

The requested State shall be competent to grant the offender conditional release. The right of
pardon may be exercised by either the requesting or the requested State.

Part IV — Relinquishment to the requested State

Article 22

The requesting State shall communicate to the requested State the sentence of which it
requests complete application.

Article 23

The requested State shall adapt to its own penal legislation the penalty or measure prescribed
as if the sentence had been pronounced for the same offence committed in its own territory.

The penalty imposed by the requested State may not be more severe than that pronounced in
the requesting State.

Article 24

The requested State shall ensure complete application of the sentence thus adapted as if it
were a sentence pronounced by its own courts.

Article 25

The acceptance by the requested State of a request in accordance with the present Part IV
shall extinguish the right of the requesting State to enforce the sentence.

Part V — Common provisions

1

Article 26

All requests in accordance with Article 5 shall be transmitted in writing.
They shall indicate:

a the issuing authority;

b  their purpose;

¢ theidentity of the offender and his place of residence in the requested State.
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Requests for supervision shall be accompanied by the original or a certified transcript of the
Court findings containing the reasons which justify the supervision and specifying the
measures imposed on the offender. They should also certify the enforceable nature of the
sentence and of the supervisory measures to be applied. So far as possible, they shall state
the circumstances of the offence giving rise to the sentence of supervision, its time and place
and legal destination and, where necessary, the length of the sentence to be enforced. They
shall give full details of the nature and duration of the measures of supervision requested, and
include a reference to the legal provisions applicable together with necessary information on
the character of the offender and his behaviour in the requesting State before and after
pronouncement of the supervisory order.

Requests for enforcement shall be accompanied by the original, or a certified transcript, of the
decision to revoke conditional suspension of the pronouncement or enforcement of sentence
and also of the decision imposing the sentence now to be enforced. The enforceable nature of
both decisions shall be certified in the manner prescribed by the law of the State in which they
were pronounced.

If the judgment to be enforced has replaced an earlier one and does not contain a recital of
the facts of the case, a certified copy of the judgment containing such recital shall also be
attached.

Requests for complete application of the sentence shall be accompanied by the documents
mentioned in paragraph 2 above.

Article 27

Requests shall be sent by the Ministry of Justice of the requesting State to the Ministry of
Justice of the requested State and the reply shall be sent through the same channels.

Any communications necessary under the terms of this Convention shall be exchanged either
through the channels referred to in paragraph 1 of this article, or directly between the
authorities of the Contracting Parties.

In case of emergency, the communications referred to in paragraph 2 of this article may be
made through the International Criminal Police Organisation (Interpol).

Any Contracting Party may, by declaration addressed to the Secretary General of the Council
of Europe, give notice of its intention to adopt new rules in regard to the communications
referred to in paragraphs 1 and 2 of this article.

Article 28

If the requested State considers that the information supplied by the requesting State is
inadequate to enable it to apply this Convention, it shall ask for the additional information
required. It may fix a time-limit for receipt of such information.

Article 29

Subject to the provisions of paragraph 2 of this article, no translation of requests, or of the
supporting documents, or of any other documents relating to the application of this
Convention, shall be required.
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2 Any Contracting Party may, when signing this Convention or depositing its instrument of
ratification, acceptance or accession, by a declaration addressed to the Secretary General of
the Council of Europe, reserve the right to require that requests and supporting documents
should be accompanied by a translation into its own language, or into one of the official
languages of the Council of Europe, or into such one of those languages as it shall indicate.
The other Contracting Parties may claim reciprocity.

3 This article shall be without prejudice to any provision regarding translation of requests and
supporting documents that may be contained in agreements or arrangements now in force or
that may be concluded between two or more of the Contracting Parties.

Article 30
Documents transmitted in application of this Convention shall not require authentication.

Article 31

The requested State shall have powers to collect, at the request of the requesting State, the
cost of prosecution and trial incurred in that State.

Should it collect such costs, it shall be obliged to refund to the requesting State experts' fees
only.

Article 32

Supervision and enforcement costs incurred in the requested State shall not be refunded.
Part VI — Final provisions

Article 33

This Convention shall be without prejudice to police regulations relating to foreigners.

Article 34

1 This Convention shall be open to signature by the member States of the Council of Europe. It
shall be subject to ratification or acceptance. Instruments of ratification or acceptance shall be
deposited with the Secretary General of the Council of Europe.

2 This Convention shall enter into force three months after the date of the deposit of the third
instrument of ratification or acceptance.

3 Inrespect of a signatory State ratifying or accepting subsequently, the Convention shall come
into force three months after the date of the deposit of its instrument of ratification or
acceptance.

Article 35

1 After the entry into force of this Convention, the Committee of Ministers of the Council of
Europe may invite any non-member State to accede thereto.

2 Such accession shall be effected by depositing with the Secretary General of the Council of
Europe an instrument of accession which shall take effect three months after the date of its
deposit.
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Article 36

Any Contracting Party may, at the time of signature or when depositing its instrument of
ratification, acceptance or accession, specify the territory or territories to which this
Convention shall apply.

Any Contracting Party may, when depositing its instrument of ratification, acceptance or
accession or at any later date, by declaration addressed to the Secretary General of the
Council of Europe, extend this Convention to any other territory or territories specified in the
declaration and for whose international relations it is responsible or on whose behalf it is
authorised to give undertakings.

Any declaration made in pursuance of the preceding paragraph may, in respect of any
territory mentioned in such declaration, be withdrawn according to the procedure laid down in
Article 39 of this Convention.

Article 37

This Convention shall not affect the undertakings given in any other existing or future
international Convention, whether bilateral or multilateral, between two or more of the
Contracting Parties, on extradition or any other form of mutual assistance in criminal matters.

The Contracting Parties may not conclude bilateral or multilateral agreements with one
another on the matters dealt with in this Convention, except in order to supplement its
provisions or facilitate application of the principles embodied in it.

Should two or more Contracting Parties, however, have already established their relations in
this matter on the basis of uniform legislation, or instituted a special system of their own, or
should they in future do so, they shall be entitled to regulate those relations accordingly,
notwithstanding the terms of this Convention.

Contracting Parties ceasing to apply the terms of this Convention to their mutual relations in
this matter shall notify the Secretary General of the Council of Europe to that effect.

Article 38

Any Contracting Party may, at the time of signature or when depositing its instrument of
ratification, acceptance or accession, declare that it avails itself of one or more of the
reservations provided for in the annex to this Convention.

Any Contracting Party may wholly or partly withdraw a reservation it has made in accordance
with the foregoing paragraph by means of a declaration addressed to the Secretary General
of the Council of Europe which shall become effective as from the date of its receipt.

A Contracting Party which has made a reservation in respect of any provision of this
Convention may not claim the application of that provision by any other Party; it may,
however, if its reservation is partial or conditional, claim the application of that provision in so
far as it has itself accepted it.

Any Contracting Party may, on signing the present Convention, or on depositing its instrument
of ratification, acceptance or accession, notify the Secretary General of the Council of Europe
that it considers ratification, acceptance or accession as entailing an obligation, in
international law, to introduce into municipal law measures to implement the said Convention.

Article 39

This Convention shall remain in force indefinitely.
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2 Any Contracting Party may, in so far as it is concerned, denounce this Convention by means
of a notification addressed to the Secretary General of the Council of Europe.

3 Such denunciation shall take effect six months after the date of receipt by the Secretary
General of such notification.

Article 40

The Secretary General of the Council of Europe shall notify the member States of the Council,
and any State that has acceded to this Convention of:

a any signature;
b any deposit of an instrument of ratification, acceptance or accession;
¢ any date of entry into force of this Convention in accordance with Article 34;

d  any notification or declaration received in pursuance of the provisions of paragraph 4 of
Article 27, of paragraph 2 of Article 29, of paragraph 3 of Article 37 and of paragraph 4 of
Article 38;

e any declaration received in pursuance of the provisions of paragraphs 2 and 3 of
Atrticle 36;

f any reservation made in pursuance of the provisions of paragraph 1 of Article 38;

g the withdrawal of any reservation carried out in pursuance of the provisions of
paragraph 2 of Article 38;

h  any notification received in pursuance of the provisions of Article 39, and the date on
which denunciation takes effect.

In witness whereof the undersigned, being duly authorised thereto, have signed this
Convention.

Done at Strasbourg this 30th day of November 1964, in English and French, both texts being
equally authoritative, in a single copy which shall remain deposited in the archives of the
Council of Europe. The Secretary General of the Council of Europe shall transmit certified
copies to each of the signatory and acceding States.

Annex
Any Contracting Party may declare that it reserves the right to make known:

1 that it does not accept the provisions of the Convention as related to the enforcement of
sentences or their complete application;

2 thatit accepts only part of these provisions;

3 thatit does not accept the provisions of paragraph 2 of Article 37.
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